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STATEMENT OF QUESTIONS PRESENTED 


Count 1. 


1. Can an agency of the United States Government be made a 
party to a “restraint of trade" or a captive trustee of an "unlawful trust” 
to perpetrate a fraud in violation of statute as a result of administrative 


error? 


2. Is a Court of Appeals decision controlling when the Court did not 
consider the section of the statute specifically applicable to the issue? 


Count 2. 


1. Under the Federal Mineral Leasing Act of 1920 as amended, 
did a (non-productive) oil and gas lease that had completed its primary 
and final extended term, instead of expiring by operation of law, become 
further extended because of being a part of a unit agreement which may 
have had a producing lease in the unit? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATEMENT OF POINTS 


STATUTES AND REGULATIONS INVOLVED 


SUMMARY OF ARGUMENT. 


ARGUMENT: 


Count 1 


I. 


The Successful Applicants Had Secret, Prior 
Knowledge of the Relinquishment of the Leases. 
Appellee's Action in Awarding Non-Competitive 
Leases to Applicants (or to Prima Facie "Alter 
Egos") Who Had Relinquished Their Leases and 
Then Applied for Same Relinquished Lease Lands 
Was Improper, Arbitrary and Capricious, Since It 
Denied Appellant His Statutory Rights — In Favor 
of Applicants Who Evaded and Were Not Qualified 
Pursuant to Sections 17 and 27 of Mineral Leasing 
Act, Who Used a "Device in Restraint of Trade" 
(Appellant's Applications) as Prohibited by 
Section 27 of Mineral Leasing Act 


The Court Below Should Have Granted Summary 
Judgment for Appellant, Ordered the Cancellation 
of All Leases Awarded to Former Relinquishing 
Lessees, Ordered Appellee's Officers To Make 
Findings as to "Alter Ego" Relationships, and 
Awarded Such Leases to Appellant in Each Case in 
Which the Court Found ri geccn To Be the First 
Qualified Applicant 


Count 2 


i. 


Section 17(b) of the Mineral Leasing Act Did Not 
Grant a Lease Extension Because of Being in a Unit 
Plan — Unless the Lease Had Production Under the Plan. 


| 
The Lease Did Expire by Operation of Law. The Land | 
Became Part of the Unappropriated Public Domain 
Subject to Appellant's Statutory ao of Bis testa 

Pursuant to His Application , | 


Count 1 and Count 2 


IV. Appellant Has Not Had His Day in Court, Particularly 
Under Administrative Procedure Act. Cited Sections 
of the Statute Were Not Ruled on or Interpreted and 
No Responsive Nor Reliable Consideration or Answer 
Was Made by Appellee to Appellant's Rehearing 
Contentions Indicating that ed are True and 
Unanswerable . i . 


CONCLUSION 
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JURISDICTIONAL STATEMENT | 


Appeal No. 18,029 is an appeal from an order granting summary 
judgment for defendant below entered the 4th day of April, 1968; re- 
hearing and new trial denied by order filed April 25th, 1963. 


2 
STATEMENT OF THE CASE 


Count 1 is identical with Miller v. Udall, 307 F.2d 676 (C.A.D.C. 
1962) except that it carries the “alter ego” question. The Court below 
followed that preceding case, then on a motion for a new trial and re- 
hearing failed to consider the distinguishing points presented. (J.A. 49) 


Count 2. This involves appellant's oil and gas lease application 
for lands which he contended were unappropriated public domain. The 
Court below entered jadgment for defendant even though defendant's offi- 
cers made no showing as to how it was possible to interpret Section 17(b) 
to justify their actions in rejecting appellant's application in favor of a 
lease extension unauthorized by any provision of the statute. (JA 49) 


STATEMENT OF POINTS 


Count 1 


1. The successful applicants had secret, prior knowledge of the 
relinquishment of the leases. Appellee’s action in awarding non-com- 
petitive leases to applicants (or to prima facie “alter-egos") who had 
relinquished their leases and then applied for the same relinquished 
lease (lands) was improper, arbitrary and capricious, since it denied 
appellant his statutory rights — in favor of applicants who evaded and 
were not qualified pursuant to Sections 17 and 27 of the Mineral Leas- 
ing Act, who used a "device in restraint of trade” (appellant's applica- 
tions) as prohibited by Section 27 of Mineral Leasing Act. 


2. The Court below should have granted summary judgment for 
appellant, ordered the cancellation of all leases awarded to former re- 
linguishing lessees, ordered appellee's officers to make findings as to 
‘alter ego” relationships, and awarded such leases to appellant in each 
case in which the Court found appellant to otherwise be the first quali- 
fied applicant filing therefor. 
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Count 2. 
3. Section 17(b) of the Mineral Leasing Act did not grant a lease 


extension because of said lease being in a unit plan — unless the lease 
had production under the plan. 


The lease did expire by operation of law and the land then became 
part of the unappropriated public domain subject to appellant's statutory 
rights of appropriation pursuant to his application timely filed. 


Count 1 and Count 2 | 


| 

4. Appellant has not had his day in Court, particularly under the 
Administrative Procedure Act. Cited sections of the statute were not 
ruled on or interpreted and no responsive answer was made’ by appellee 
to appellant's re-hearing points and authorities indicating that they are 
true and unanswerable. The statute squarely covers the issues and de- 
serves interpretation where, as here, substantial rights are involved. 

| 


| 


STATUTES AND REGULATIONS INVOLVED 


Section 17 of the Mineral Leasing Act of 1920, 41 Stat. 437, 448, 
as amended by the Act of August 8, 1946, 60 Stat. 950, 951, 30 U.S.C. 
226 (1958 ed.), provides: 


"All lands subject to disposition under this Act which are 
known or believed to contain oil or gas deposits may be 
leased by the Secretary of the Interior. ...- When the 
lands to be leased are not within any known geological 
structure of a producing oil or gas field, the person first 
making application for the lease who is qualified to hold 
a lease under this Act shall be entitled to a lease of such 
lands without competitive bidding. ... Leases issued 
under this section shall be for a primary term of five 
years and shall continue so long thereafter as oil and gas 
is produced in paying quantities. 


"Upon the expiration of the initial five-year term of any 
noncompetitive lease maintained in accordance with appli- 
cable statutory requirements and regulations, the record 
titleholder thereof shall be entitled to a single extension 
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of the lease, unless then otherwise provided by law, for 
such lands covered by it as are not on the expiration date 
of the lease withdrawn from leasing under this section. 
... A noncompetitive lease, as to lands not within the 
known geologic structure of a producing oil or gas field, 
shall be extended for a period of five years and so long 
thereafter as oil or gas is produced in paying quantities. 


Section § of the Mineral Leasing Act of 1946, 60 Stat. 950, 956, 
30 U.S.C. 187(b) (1958 ed.) provides: 


“Notwithstanding any provision to the contrary in section 
187 of this title, a lessee may at any time make and file 
in the appropriate land office a written relinquishment 
of all rights under any oil or gas lease issued under the 
authority . . . of this title or of any legal subdivision of 
the area included within any such lease. Such relinquish- 
ment shall be effective as of the date of its filing, subject 
to the continued obligation of the lessee and his surety to 
make payment of all accrued rentals and royalties and to 
place all welis on the lands to be relinquished in condition 
for suspension or abandonment in accordance with the ap- 
plicable lease terms and regulations; thereupon the lessee 
shall be released of all obligations thereafter accruing un- 
der said lease with respect to the lands relinquished, but 
no such relinguishment shall release such lessee, or his 
bond, from any liability for breach of any obligation of the 
lease, other than an obligation to drill, accrued at the date 
of the relinquishment.” 


43 C.F.R. 192.43 (1954 ed.) provides: 


"Opening of lands to further filings, where a non-competitive 
oil and gas lease is cancelled or relinquished. Where a non- 


competitive lease is cancelled or relinquished and the lands 
involved are not on the known geologic structure of a produc- 
ing oil or gas field or are not withdrawn from further leas- 
ing, immediately upon the notation of the cancellation or re- 
linquishment on the tract book of the land office or on the 
tract book of the Bureau of Land Management, if there is no 
land office for the State, the lands shall be open to further oil 
and gas lease offers. Offers received in the same mail or 
over the counter at the same time, will be considered simul- 
taneously filed and priority to the extent of the conflicts be- 
tween them will be determined by a public drawing in accord- 
ance with the procedure prescribed in §295.8 of this chapter." 
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Section 27 of the Mineral Leasing Act of 1920, 41 Stat. 437, 443, as 
amended by the Act of August 8, 1946, 60 Stat. 950, 951, 30 vU. S.C. 184, 
provides: 


"Except as in this Act provided, if any of the lands or de- 
posits leased under the provisions of this Act shall be sub- 
leased, trusteed, possessed, or controlled by any device 
permanently, temporarily, directly, indirectly, tacitly, or 
in any manner whatsoever, so that they form a part of ior 
are in anywise controlled by any combination in the form 
of an unlawful trust, with the consent of the lessee, or form 
the subject of any eet or conspiracy in restraint of 
trade in the mining” ... the lease thereof shall be for - 
feited by appropriate ‘court proceedings.” 


| 
Section 17(b) of the Mineral Leasing Act of 1920, 41 Stat. 437, 443, 


as amended by the Act of August 8, 1946, and as amended by the Act of 
July 29, 1954, 60 Stat. 950, 951, 30 U.S.C. 226(e) provides: | 


"For the purpose of more properly conserving the atarai 
resources of any oil or gas pool, field, or like area, or 
any part thereof (whether or not any part of said oil or gas 
pool, field, or like area, is then subject to any cooperative 
or unit plan of development or operation), lessees thereof 
and their representatives may unite with each other, or 
jointly or separately with others, in collectively adopting 
and operating under a cooperative or unit plan of develop- 
ment or operation of such pool, field, or like area, or any 
part thereof, whenever determined and certified by the 
Secretary of the Interior to be necessary or advisable in 
the public interest." 


1954 Amendment. 


(4) Strike out the second sentence of the fourth paragraph 
of section 17(b) and insert in lieu thereof the following lan- 
guage: 'Any other lease issued under any section of this 
Act which has heretofore or may hereafter be committed 
to any such plan that contains a general provision for allo- 
cation of oil or gas, shall continue in force and effect as to 
the land committed so long as the lease remains subject to 
the plan: Provided, That production is had in paying quanti- 
ties under the plan prior to the expiration date of the term 
of such lease'." 


————_——_—— | 
1 Act of Feb. 25, 1920. An act to promote the mining of... oil, ... gas, .. 
on the public domain. (Public Law No. 146-66th Cong.) (as amended). 
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SUMMARY OF ARGUMENT 
Count 1 


The Court below has rendered a decision that contravenes the 
cited provisions of the statute (Section 27 interpreted in conjunction 
with Section 17). Said applicable sections of the statute command that 
leases issued in violation thereof be cancelled. 


Count 2 

Section 17 of the "Act" grants a primary and a secondary term (a 
total of ten years), which is the longest time a lease may be held, absent 
production in paying quantities, continuously. Unless a lease has such 
production in paying quantities prior to the end of the extended term it 
automatically expires. Under Section 17(b) a further extension may be 
granted to a lease in a unit even though it does not continue to have pro- 
duction in paying quantities but only if it has had production under the 
plan. 


ARGUMENT 


Count 1 


I 


THE SUCCESSFUL APPLICANTS HAD SECRET, PRIOR 
KNOWLEDGE OF THE RELINQUISHMENT OF THE LEASES. 
APPELLEE'S ACTION IN AWARDING NON-COMPETITIVE 
LEASES TO APPLICANTS (OR TO PRIMA FACIE "ALTER 
EGOS") WHO HAD RELINQUISHED THEIR LEASES AND 
THEN APPLIED FOR SAME RELINQUISHED LEASE LANDS 
WAS IMPROPER, ARBITRARY AND CAPRICIOUS, SINCE IT 
DENIED APPELLANT HIS STATUTORY RIGHTS — IN FAVOR 
OF APPLICANTS WHO EVADED AND WERE NOT QUALIFIED 
PURSUANT TO SECTION 17 AND27 OF MINERAL LEASING 
ACT, WHO USED A "DEVICE IN RESTRAINT OF TRADE" 
(APPELLANT'S APPLICATIONS) AS PROHIBITED BY 
SECTION 27 OF MINERAL LEASING ACT 


Miller v. Udall, 307 F.2d 676 (C.A.D.C. 1962), narrates the circum- 
stances of the practice complained of and its full text is hereby made a 
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part of this brief by this reference in this appeal. The pertinent head- 
note is hereby quoted: | 


"Mines and Minerals | 


"Although land office regulations, making land sub- 

ject to filing of new leases under Mineral Leasing Act as 

soon as Cancellation or relinquishment was noted in tract 

book, in effect prevented potential lease applicants, other 

than ‘those relinquishing leases previously held, from re- 

ceiving notice that leases were again open to public offer- 

ing, persons who had relinquished immediately precedent 

leases and were awarded the new leases were entitled to 

the leases where they first applied for them." 30 U.S. c. A. 

§ 226. 

| 

Section 184 of the U.S.C. 1958ed., Sec. 27 of the Mineral Leasing 
Act specifically prohibits "any device" as described above and more 
particularly in the full text of the cited case. It is clear that a forbidden 
"unlawful trust" was used to monopolize these lands in "restraint of 


trade." 

In the words of Section 27 "control by any cetipiiatiba? means to 
forbid the "union" of the relinquished old lease with an application that 
would lead to a new lease through an "unlawful trust,” which means that 
the relinquishment operated to set up the government land office asa 
captive trustee so that the relinquishing lessees or their “alter egos" 
could become the beneficiaries, in "restraint of trade", which means 
that appellant's qualified applications were ees This last ele- 
ment is the gravamen of the statute violation. 


Further, the government land office in one sense was i a _ of the 
| 


combination. This seems to be regrettably apparent. 


The recent Supreme Court decision in the case of Bosche v. Udall, 
No. 382, May 27, 1968, directed cancellation of a lease, issued in 1957, 
in favor of a second qualified applicant. The Court distinguished Pan_ Pan 


3 If there was "restraint of trade". 


| 
3 ir there were no conflicting applications prior to lease issuance, there would 
be no "restraint". | 


American Petroleum Corp. v. Pierson, 284 F.2d 649, in that in Pan 
American's case* there was no pending conflicting qualified applicant. 
At page 13 the Court said: 


"Thus, given the nature of the land office’s business the 


power of cancellation, at least while conflicting applica- 
tions are pending, is essential to secure the rights of 


competing applicants.” (Emphasis supplied) 
It will be observed from reading Miller v. Udall, supra, that the 
Court unflinchingly stratified the horrendousness of the device by spell- 


ing out the practice as a “vice” and later, in Thor-Westcliffe Develop- 
ment, Inc. v. Udall, 314 F.2d 257 (C.A.D.C. 1963), at footnote 7, it stated: 


"For description of some of the devices used to obtain ad- 
vantages in the race to be first, see Miller v. Udall.” 


The Court aiso recognized in the Thor-Westcliffe case that there 
was "corruption of Land Office employees” as a result of the "vice". 


Appeliee’s officers have taken the course of blinding themselves 
to the foregoing in the administrative proceedings below and the court 
below was timid. The “device”, practiced to monopolize in "restraint 
of trade” is hereby quoted from the findings of Miller v. Udall, supra, 
with emphasis supplied. 


"Under land office regulations in effect during the time of 
appellant's various applications, when an existing lease 
was either cancelled or relinquished the land became sub- 
ject to the filing of new lease offers as soon as the cancel- 
lation or relinquishment was noted on the tract book of the 
United States land office in the particular area. This nota- 
tion in the tract book always occurred during the hours 
when the land office was closed to the public, usually be- 
tween the time the office closed at 3:00 p.m. the day of re- 
linquishment or cancellation and 10:00 a.m. the following 
morning when the office reopened. Interested parties could 
not learn of the relinquishment until they had opportunity to 
examine the'tract book. But the relinquishing lessee in 


- This case involved hundreds of leases that were fraudulently acquired with 
"strawmen". 
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each case involved here filed an offer for the relinguished 
lease within minutes 5 after the land office opened on the 
morning of or on the morning following the tract book inota- 
tion. Other potential applicants for the leases were thus 
effectively prevented from receiving notice that the leases 
were again open to public offering. 


"The Secretary of the Interior has recognized the vice of 
the old practice. .. ." 


| 
0 
i] 
| 


THE COURT BELOW SHOULD HAVE GRANTED SUMMARY) 
JUDGMENT FOR APPELLANT, ORDERED THE CANCELLATION 
OF ALL LEASES AWARDED TO FORMER RELINQUISHING| 
LESSEES, ORDERED APPELLEE'S OFFICERS TO MAKE i 
FINDINGS AS TO "ALTER EGO" RELATIONSHIPS, AND 
AWARDED SUCH LEASES TO APPELLANT IN EACH CASE IN 
WHICH THE COURT FOUND APPELLANT TO BE THE FIRST 


QUALIFIED APPLICANT 


In Bosche v. Udall, supra, the Supreme Court ordered lease can- 
cellation, not because of violation of any statute or regulation, but be- 
cause of administrative interpretation of Regulation 43 C. FR. Sec. 
192.42(d). 

" ‘Not available’ has always been administratively con- | 
strued to mean lands not available for leasing to anyone. - 
The Court's reasoning was plain. It ruled that cancellation was 


necessary to protect a qualified applicant. 


Thus appellant's most compelling argument is that me there is 
a violation of the vital statute prohibition where a great moral issue is 
raised, not to cancel such unlawful, immoral leases constitutes the 
greatest injustice as is possible, while mocking the ame and legal 
functions of the Government. 


| 


5 In some instances the filing was at 10:00 a.m., the moment of the oo of 
the land office the following morning. 


1 
i 
i 
| 
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“Alter ego” deter mination would be simple for appellee's officers 
and is implied in the guardianship of the public lands. This should have 
been done so that the Court could have been properly informed. See 
Knight v. United Land Association, 142 U.S. 161, 181, 35 L. Ed. 974, 981 
(1891), in which the Court stated: 

"The Secretary is the guardian of the people of the United 

States over the public lands. The obligatims of his oath 

of office oblige him to see that the law is carried out, and 


that none of the public domain is wasted or is disposed of 
to a party not entitled to it.” 


This point is further brought out in Call v. Richfield Oil Corp., 
Cal. 1951, 101 F. Supp. 972: 


"It is not possible for the court at the time to determine 
that either plaintiff or defendants do not have any interest 


rty in question. This matter should be ascer- 


Bureau of Land Management ~, (emphasis 


McKay V. Wahlenmaier, 96 App. D.C. 313, 226 F.2d 35 (1955), and 
Barash v. Seaton, 103 App. D.C. 159, 256 F.2d 714 (1958), are authorities 
for cancelling leases because of fraud and administrative capriciousness, 


respectively, but in the Wahlenmaier case the fraud was in taking advan- 
tage by having several interests in securing @ lease through a drawing, 
while in the Barash case it was loss of opportunity to obtain a lease 
through a non-competitive application for lands leased through competi- 
tive bidding. Nevertheless, the Court ordered cancellation of the com- 
petitive-issued lease in favor of the non-competitive application for a 
lease even though there was a monetary loss to the government. In the 
case at bar, fraudulent advantage is coupled with administrative capri- 
ciousness to eclipse these cited. Moreover, the lease revenue to the 
government paid by appellant in the instances at bar is the same as that 
paid by the claiming adverse lessees. 


Autocracy was defined in Jones V. Securities Commission, 298 
U.S. 1: 
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"|, to the precise extent that the mere will of an official 

or an official body is permitted to take the place of allow- 

able official discretion or to supplant the standing law as 

a rule of human conduct, the government ceases to be one 

of laws and becomes an autocracy . - "(Emphasis sup- 

plied.) 

The guide for searching out administrative wrong-doing is de- 
lineated in Procter and Gamble v. Coe, 96 F.2d 518, wherein the court 
formulated six questions as separate tests for the deter mination of the 
propriety of imposing judicial restraint. It was held that an affirmative 
answer to any one question alone constitutes a ground and necessity for 
such judicial restraint. These questions are quoted as follows, and it is 
appellant's contention that each and all of them finds an affirmative an- 
swer in the facts of this case: 

1. Whether the officer insisting that he has the warrant 
of a statute, is transcending its bounds and is thus’ 


unlawfully assuming to exercise the power of govern- 
ment; 


Whether the officer attempts to enlarge his power or 
to usurp power, 


Whether his act is based upon a clear mistake of law; 


whether the action of the officer is clearly beyond his 
power and in violation of the statute; 


whether the officer has acted or threatens to act in a 
capricious and arbitrary manner, and 


Whether the act of an officer under any view of the 
facts laid before him is ultra vires and so far beyond 
the scope of his authority that he has no power at all 
to do the act complained of." 

Those much discussed parties, the far left-wingers and the far 
right-wingers might well say, respectively, "See how the special in- 
terest capitalists corrupt by ‘vice’ government under the law, to the 
detriment of the public interest", or -- "See how arbitrary and ca- 
pricious administrators under a run-away bureaucratic system allow 
‘vice’ and ‘device’ to in effect destroy government under the law.""° 


a 
6 "Judicial power is the protecting power of the whole government." Daniel 
Webster. 


It, of course, depends on whose ox is being gored. If either '"-wing- 
er” happened to be practicing this device they would undoubtedly remain 
silent or even join hands in an unholy alliance. 


‘When the judiciary is no longer the 'great rock’ in the 
storm as Lord Sankey once put it; when the courts are 
niggardly in the use of their power and reach great is- 
sues only timidly and reluctantly, the force of the Bill 
of Rights and the Life of the Nation is greatly weakened." 
-- Justice William O. Douglas, "N.Y.U. Law Review" 
April 1963.7 


What, then, is the answer? It is simply that under the Constitution 
the Federal Judiciary is the goal-keeper. 


m 


Count 2 


SECTION 17(b) OF THE MINERAL LEASING ACT DID 
NOT GRANT A LEASE EXTENSION BECAUSE OF BEING 


IN A UNIT PLAN — UNLESS THE LEASE HAD PRODUCTION 
UNDER THE PLAN. 


THE LEASE DID EXPIRE BY OPERATION OF LAW. THE 
LAND BECAME PART OF THE UNAPPROPRIATED PUBLIC 
DOMAIN SUBJECT TO APPELLANT'S STATUTORY RIGHTS 
OF APPROPRIATION PURSUANT TO HIS APPLICATION. 


It will be observed Section 17(b) contemplated a unit agreement 
embracing "a pool or like area”. Since the provision which grants the 
lease extension"had production under the plan" was not fulfilled by the 
lease, it expired. The expired lease was not producing, nor did it ever 
produce any oil or gas and the question of whether a lease somewhere in 
the unit produced oil or gas in paying quantities is not pertinent. 


a Where standing law is supplanted for the benefit of a special favored few, 
while rights promised by the law are denied, a fair mind would have to say that 
this is a "great issue”. Particularly when it involves "restraint of trade" to de- 
feat a lawful claim to "public lands" using a device abhorred by the American 
concept of fair play, which in other words amounts to "stacking the deck". 
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IV 
Count 1 and Count 2 


APPELLANT HAS NOT HAD HIS DAY IN COURT, PARTICULARLY 

UNDER ADMINISTRATIVE PROCEDURE ACT. CITED SECTIONS 

OF THE STATUTE WERE NOT RULED ON OR INTERPRETED AND 

NO RESPONSIVE NOR RELIABLE CONSIDERATION OR ANSWER WAS 

MADE BY APPELLEE TO APPELLANT'S REHEARING CONTENTIONS 
ATING THAT THEY ARE TRUE AND UNANSWERABLE. _ 


INDIC 


Miller v. Udall, supra, is only the law of the case, not the "law of 
the land." Appellant has not had his day in court. Title 5, Section 1009(e) 
of the Administrative Procedure Act provides "that there be decided all 
relevant questions of law, interpret constitutional and statutory provisions 
and determine the meaning or applicability of the terms of any agency ac- 
tion."’ Section 17(b) with reference to Count 2 has not been interpreted 
either administratively or judicially even though (ex post facto)® 
sion for a non-producing lease that had expired by operation of law was 


exten- 


purportedly granted under this section even though this action cannot be 
substantiated by its provisions and to do so contravenes the letter, spirit, 


intent of the 'Mineral Leasing Act" since such an extension is an effective 


evasion of the provisions of key Sections 17 and 27. 


Appellee, as defendant, did not answer appellant's pleadings in the 
motion for new trial and these are the points that go to the heart of the 


"mistakes". In the recent hearings on S. 758 Senator Gruening observed: 


"Many aspects of Interior Department administration ¢on- 
cern me, but the most shocking, I believe, is the cavalier 
attitude, engraved in official policy towards mistakes of 
employees of the land offices in dealing with applicants 
for public land." 


In the same hearings John A. Carver, Jr., Assistant Secretary for 
Public Land Management, conceded as follows: 
oe eee | 


: Not until appellant's application was filed for unleased public| domain. 
| 


"T would not deny that decisions have issued from that system® 
which fail to accord with the elementary concepts of decency 
and fair dealing expected of the sovereign in a government of 
laws.10 Neither would I attempt to justify the long delays or 
make excuses for bureaucratic callousness, superficiality or 
lack of imagination -- all of which make occasional appear- 
ance in the record on appeal."" (Emphasis supplied.) 

Now the only way that integrity of government under law can be up- 
held is by an operation of the judicial knife. 

".. . Yet the judiciary is an indispensable part of the opera- 
tion of our Federal System. With the growing Government, 


it is often the one and only place where effective relief can 
be obtained.” -- Justice William O. Douglas, supra. 


CONCLUSION 


Finally, it is respectfully submitted that under any possible inter- 
pretation of the text, intent and scope of the Mineral Leasing Act of 1920 
(as amended) and the Government Code of Ethics, appellee is estopped to 
deny appellant's rights, claims and ownership to, in, and of said leases 
under, and on, the facts and record of this action, whether upon a theory 
of res judicata or otherwise. 


For the reasons set forth herein, the judgment of the court below, 
granting summary judgment for defendant below, should be reversed. 


Respectfully submitted, 


DUNCAN MILLER, Pro se. 


Box 728 
Boulder City, Nevada 


9 Clearly the secretary (highly respected for his integrity) "is appellee” in 
name only perhaps a captive, even a victim of the "system" as well as appellant. 


si Who is to say, then, that the court should allow these "decisions" to stand? 


Amended Complaint for Declaratory Judgment and/or in the 
Alternative Judicial Review Under the Administrative 
Procedure Act, Filed August 17, 1961 wae d oye 
Exhibit A -- Decision -- Decided March 31, 1959 - 50978 . 
Exhibit B -- Decision -- Decided August 31, 1960 - 78395-60 
Exhibit C -- Decision -- Decided October 16, 1959 - 60861-59 
Exhibit D -- Decision -- Decided July 18, 1960 -- 16844-60 
Exhibit E-- Decision -- Decided June 7, 1960 -- 73422-60 
Exhibit F -- Decision -- Decided January 16, 1959 -- 47741 
Exhibit G -- Decision -- Decided August 30, 1960 -- 18395-60 
Answer to Amended Complaint, Filed September 11, 1961 ; 
Defendant's Motion for Summary Judgment, Filed February 8, 1963 


Affidavit of Lucille Schwilck in Support of Defendant*s Motion 
for Summary Judgment, dated February 6, 1963 


Exhibit A 
Decision -- October 20,1958 . a 


Statement of Material Facts Pursuant to Rule 9, as Amended, 
Filed February 8, 1963 aie: 


Opposition to Defendant's Motion for Summary Judgment and Cross- 
Motion for Summary Judgment, Filed March 5, 1963 


Plaintiff's Counterstatement of Material Facts Pursuant to Rule 9, 
as Amended, Filed March 5, 1968 x % 


Defendant's Addition to Statement of Material Facts in Support of 
Defendant's Motion for Summary Judgment Relsting to Matters 
Raised in Plaintiffs Counterstatement of Material Facts 
Second Affidavit of Lucille Schwilck in Support of Defendant's 
Motion for Summary Judgment and in Opposition to Plaintiff's 
Cross Motion for Summary Judgment, Filed March 15, 1963 

Exhibit A -- Letter of Transmittal & Certificate 


Notice of Appeal and Statement of Reasons for Appeal, 
dated July 30, 1957 wae & , ; : : 


Exhibit B -- Certificate, dated March 14, 1963 
Additional Reasons for Appeal, dated Dec. 19, 1958 
Exhibit C -- Certificate, dated March 13, 1963 


Letter from Arthur A Baker, Acting Director to Shell 
Oil Co,, Hobbs, New Mexico, dated February 12, 1957 


(i) 


Transcript of Proceedings before Hon. Luther W. Youngdshl, 
United States District Judge, on Motion for Fooscearls 
Judgment, Apri 3, 1963 . . 


Judgment, Filed April 4, 1963 - < 5 


Plaintiff's Motion for New Trial (Re-Hearing), Filed April 16, 1963 


Memorandum of Points and Authorities in Opposition to Plaintiff's 
Motion for Rehearing, Filed April 19, 1963 ‘ 


Order Denying Motion for Re~Hearing, Filed April 25. 1963 
Reply to Defendant's Memorandum of Point: and Authorities in 
Opposition to Plaintiffs Motion for vier rian) 
Filed May 1, 1963 SS) MS ‘ 
Addendum r 


Notice of Appeal, Filed June 20, 1963 


JOINT APPENDIX 
[ Filed August 17, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DUNCAN MILLER 
Plaintiff 
v. : Civil Action No. 3931-60 
STEWART L. UDALL : | 
Secretary of the Interior : 


Defendant 


AMENDED COMPLAINT FOR DECLARATORY JUDGMENT 


AND/OR IN THE ALTERNATIVE JUDICIAL REVIEW UNDER THE 
ADMINISTRATIVE PROCEDURE ACT 


(Applications for Oil and Gas Leases) 
COUNT I 

1. The plaintiff is a citizen of the United States. Defendant is the 
Secretary of the Interior and is sued herein in that capacity. 

2, Jurisdiction of this Court is founded upon Title 11, Sections 
305 and 306 of the District of Columbia Code, Section 10 of the Administrative 
Procedure Act (5 U.S.C. 1009) and the Declaratory Judgment Act (28 U.S.C. 
2201 and 2202). | 

8. This action arises under the Fifth Amendment to the Constitution 
of the United States and the Mineral Leasing Act of 1920, as amended 
(30 U.S.C., Sec. 181, et seq.). ! 

4. Under the provisions of the Mineral Leasing Act of 1920, as 
amended, 30 U.S.C.A. 181, et seq., the Secretary of the Interior is auth- 
orized to lease for oil and gas purposes public lands, which are not within 


any known geological structure of a producing oil and gas field. When exer- 
cising such authority the Secretary is required by law to issue a lease to 
the person first making application therefor, who is qualified to hold a 


lease under the Act. | 
5. The Secretary has provided by regulation that when an existing 
lease is cancelled or otherwise relinquished, notice will be given that the 


land is open for the filing of applications for a new lease thereon. Notice 

to the public that certain acreage is available for lease offers is accomplished 
by notations in the appropriate tract book records of the land offices of the 
Department of the Interior, during the hours that said offices are closed to 
the public. The normal hours during which the land offices are open to the 
public to inspect such records are from 10:00 a.m. to 3:00 p.m. It is during 
the first such five-hour period following the notation in the tract books of 
cancellation of prior leases, that the public can become aware of the availa- 
bility of the land for new lease offers. The first qualified applicant, in point 
of time, will be the successful offeror and hence awarded the lease. 

6. Pursuant to the above-cited mineral leasing laws and regulations, 
plaintiff filed in the Santa Fe, New Mexico, and Sacramento and Los Angeles, 
California, land offices of the Department of Interior non-competitive oil 
and gas lease offers on land which had become subject to such offers by the 
relinguishment of an existing lease. With the exception of lease application 


New Mexico 03112 discussed in Interim Decision A27930 and lease applica- 
tions Colorado 02452 discussed in Interim Decision A28398, said lease offers 
of plaintiff are discussed in and are the subject of the decisions listed in 


Exhibits "A", "B", "C", "D", "E", "F" and "G". 

7. Each and every one of plaintiff's lease offers was rejected and 
the award was made to an offeror whose application was filed prior to 
plaintiff's offer and subsequent to the relinquishment of an existing lease. 
All of the successful offerors whose applications were prior in time to 
plaintiff's were either the holders of the former leases on the lands in 
question, or the alter egos of the former lessees. By virtue of being re- 
linquishing lessees these successful offerors possessed fore-knowledge 
peculiar only to them and unknown to the public, as to the precise location, 
extent and availability of the lands sought to be leased by plaintiff. Utilizing 
this advantage over the plaintiff and the general public, the successful 
offerors filed their lease applications minutes or instantly after the land 
offices opened to the public, in the first period after the public land records 
were made to reflect the availability of these lands. 
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8. The managers of the land offices rejected plaintitt's lease 
offers and dismissed the protests against the issuance of oil and gas leases 
in response to non-competitive offers of others. The plaintiff appealed to 
the Director, Bureau of Land Management, who affirmed the action of the 
land managers. Thereupon, the plaintiff appealed to the Secretary of the 
Interior, defendant herein, who in turn affirmed the action of the Bureau 

of Land Management. The decisions of the Secretary of Interior relevant 
to plaintiff's lease offers in question are attached hereto as Exhibits AN 
"B,C", "D", "E", "F" and "G" of this complaint. Plaintiff ne exhausted 
his administrative remedies. 

9. The decisions discussed in the foregoing paragraphs are 
erroneous and contrary to law for the following reasons: | 

A. The successful prior offerors, who were the holders of the 
former relinquished leases or the agents of the former lessees, and who 
used this advantage to the detriment of the plaintiff and general public, 
were not "qualified" applicants within the meaning of the mineral leasing 
laws. | 

B. The mineral leasing laws and the regulations. ‘issued there- 
under were designed to assure fairness in leasing publicly owned lands and 
to guarantee a policy of fair play for all applicants. The defendant, by per- 
mitting relinquishing offerors or their "alter egos" to take advantage of 
their superior knowledge, to the injury of the plaintiff and the public in 


general, acted in error, acted in an arbitrary and capricious manner and 
exceeded his lawful authority. In so doing the defendant has deprived the 
plaintiff of his statutory rights. 


C. The relinquishment and refiling by the relinquishing lessees 
or their "alter egos" resulted in monopolization of the public lands contrary 
to the provisions of the Mineral Leasing Act. | 

10. Plaintiff was the first qualified applicant for the lease offers 
set forth in the above described interim decisions and is entitled by law to 
such leases. 

COUNT 1 

1. Plaintiff filed in the land office at Santa Fe, New Mexico lease 

application New Mexico 031112. 
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2. The manager of the land office rejected plaintiff's application 
on the ground that the prior lease had not expired but had been extended. 

3. Plaintiff appealed to the manager of the land office, the Bureau 
of Land Management and the Department of Interior. His appeal was 
denied in decision 427930 attached hereto as Exhibit "A". 

4. The defendant's action was improper and contrary to law in 
that at the time of plaintiff's application the lease applied for had expired 
by operation of law. 

5. Plaintiff is entitled by law to said lease. 

COUNT II 

1. On April 23, 1959, plaintiff was the holder of an oil and gas 
lease Colorado 02452. On said date he filed an application for a five-year 
extension of the lease accompanied by the proper filing fee but without 
advance payment of the annual rental for the first year of the extended term. 

2. By decision dated April 28, 1959, the land office advised plaintiff 
that the application for extension would be denied unless the rental payment 
for the sixth year was received. 

3. Plaintiff did not submit the rental payment but appealed to the 
Bureau of Land Management on the ground that the validity of his lease had 
been impaired by oil shale claims on the land covered by his lease. This 
appeal was denied by the Bureau of Land Management. 

4. Plaintiff thereupon appealed to the Secretary of Interior who 
denied his appeal in decision A28398 attached hereto as Exhibit "B". 

5. Said decision by defendant is improper and contrary to law in that 
defendant has impaired plaintiff's lease rights and until such oil shale claims 
had been removed so that plaintiff could have clear title to the land lease, 
plaintiff was entitled to an extension of the lease without the obligation of 
prepayment of the sixth year’s rental, 

Wherefore, plaintiff prays: 

1. That the Court hold unlawful and set aside the decisions of the 
Secretary of Interior described herein on the ground that they are arbitrary, 
capricious and not in accordance with law. 

2. That the court order cancellation of all leases conflicting with 
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those applications made by plaintiff which are the subject of defendant's 
decisions described herein, and plaintiff be awarded such leases. 

3. That the Court enter a declaratory judgment herein declaring 
the rights and duties of the parties hereto. 

4. For such other and further relief as to the Court seems just 
and proper. | 

CALIFORNIA | 
STATE OF GOLORABO: SS | 

Duncan Miller, being first duly sworn, deposes and says that the 
foregoing is a just and true statement of my claims to the best of my 
knowledge and belief. 

/s/ DUNCAN MILLER _ 

[ JURAT dated July 21, 1961] | 


— 


EXHIBIT A. 
DUNCAN MILLER 
[Decided March 31, 1959] 


A-27897, A-27914, 
A-27923, A-27930, 
A-28003, A-28014 


Oil and Gas Leases: Relinquishments--Oil and Gas Leases: een lication 
A lessee of an oil and gas lease who relinquishes his lease is not 
thereby disqualified from applying for a new lease of the same lands. 


a 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D.C. 


A-27987, A-27914, 
A-27928, A-27980, 
A-28008, A-28014 


Exhibit A (Cont'd) 


Duncan Miller : Los Angeles 0148605 etc. 1/ 


Oil and gas lease offers 
rejected. 


: Affirmed. 

APPEALS FROM THE BUREAU OF LAND MANAGEMENT 

Duncan Miller has appealed to the Secretary of the Interior from 
decisions of the Director, Bureau of Land Management, which affirmed 
the rejection of his noncompetitive oil and gas lease offers on the ground 
that leases had been awarded in response to earlier-filed offers. 

With one exception the applicant's contention on appeal is the 
same as that made by him in numerous other appeals to the Secretary; 
it has been found devoid of merit. Duncan Miller, A-27620, (July 28, 1958); 
Duncan Miller, A-27649, A-27653, A-27665, A-27713, A-27760, A-27764 
{August 6, 1958); Duncan Miller, A-27810 (January 16, 1959). 

Miller's offer New Mexico 031112 (A-27930) was rejected in part 
because it covered land in extended oil and gas leases. Miller contends 
on appeal that nothing could extend the leases in the absence of production 
but he fails completely to answer the Director's decision on this point. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (Sec. 210.2.2A(4)(a), Departmental Manual; 
24 F. R. 1348), the decisions of the Director, Bureau of Land Management, 
are affirmed. 


/s/ Edmund T. Fritz 
Acting Solicitor 


1/ Miller's oil and gas offers involved in the appeal are listed in the 
attached appendix. 


50978-1 
APPENDIX 
Appeal No. Miller's Serial No. 


A-27897 Los Angeles 0143605 
A-27914 Los Angeles 052811 
A-27923 Los Angeles 0143673 
A-27930 New Mexico 030412 


Exhibit A (Cont'd) 
Appeal No. (Cont'd) Miller's Serial No. (Cont'a) 


New Mexico 030419 
030420 
030421 | 
030435 
030470 
031112 
032653 
033879 
A-28003 New Mexico 032652 
A-28014 Los Angeles 0144643 


50978-2 
Interior --Duplicating Section, Washington, D.C. 


[Decided August $1, 1960] 
DUNCAN MILLER 
A-28398 
Oil and Gas Leases: Extensions 
An application for a five-year extension of a noncompetitive oil 
and gas lease not accompanied by the payment of the annual 
rental for the sixth year of the lease is properly rejected under 
the departmental regulation which requires payment of such 
rental with the filing of the application for extension. 
Oil and Gas Leases: Relinquishments--Oil and Gas Leases: | | Applications 
A person otherwise qualified to hold a noncompetitive oil and gas lease 
is not disqualified from filing an offer because he relinquished a 
lease on the same land or because he knew that a lease of the 
land was to be relinquished and filed his offer in reliance on such 


relinquishment. ! 


Exhibit B (Cont'd) 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D.C. 


Colorado 02452; New Mexico 
038681, 038682, 038684, 
039610, 045354, 059475. 


Application for extension of 
noncompetitive oil and gas 
lease rejected; protest against 
issuance of noncompetitive oil 
and gas leases dismissed. 


: Affirmed. 
APPEALS FROM THE BUREAU OF LAND MANAGEMENT 
Duncan Miller has appealed to the Secretary of the Interior from 
a decision of the Acting Director of the Bureau of Land Management dated 
November 19, 1959, which affirmed a decision of the land office at Denver, 
Colorado, allowing him 30 days in which to submit the sixth year's rental 


for his noncompetitive oil and gas lease, Colorado 02452, in order to 
qualify for consideration his application for extension of the lease for a 
second five-year term. He has also appealed from a decision of the 
Acting Director dated November 20, 1959, affirming the action of the 
land office at Santa Fe, New Mexico, in dismissing his protests against 
the issuance of certain noncompetitive oil and gas leases on January 21, 
1959, 


In the first case, Miller's oil and gas lease, Colorado 02452, 
became effective May 1, 1954, for a five-year term terminating April 30, 
1959. On April 23, 1959, Miller filed his application for a five-year 
extension of the lease, accompanied by the proper filing fee but without 
advance payment of the annual rental for the first year of the extended 
term. In a decision dated April 28, 1959, the land office informed him 
that the application for extension would be denied without further notice 
unless the rental payment for the sixth year was received within 30 days 
after Miller's receipt of that decision. Miller did not submit the rental 
payment but he appealed to the Director of the Bureau of Land Management 


Exhibit B c ont'd) 
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who affirmed the land office decision on November 19, 1959. Miller’ 8 
appeal was on the ground he thought the validity of the lease might be 
impaired by mining claims located on the leased premises. The Acting 
Director said in his decision that no application for patent to a mining 
claim located on the leased premises had been filed with the Bureau of 
Land Management. | 

In the second case, Miller protested the issuance of seven leases 
in response to offers filed after the notation of relinguishments of former 
leases on the same lands. Miller's protests were predicated on the 
contention that the offerors were disqualified to file these offers by 
reason of their knowledge, gained from the previous lessees or because 
they were themselves such lessees, of the pending relinquishments which 
enabled them to prepare new offers without waiting to learn of the avail- 
ability of the land for leasing by inspection of the land office records. 
The land office rejected this contention and dismissed the protests on 
the ground that the Department had rejected the same contention in 
Miller's appeals in other cases. The Acting Director affirmed the land 
office decision, stating that Miller's contention was without merit. 

The Acting Director's decisions in both the extension and the 
protest cases were sent to Miller at the Los Angeles address indicated 
on his appeal papers on December 8, 1959 by certified mail with return 

receipt requested. This certified mail was forwarded to Monterey Lodge, 
Las Vegas, Nevada, and later returned to the Bureau on December 21, 
1959, marked "Unknown". On December 19 and 29, 1959 Miller wrote to 
the Bureau of Land Management, referring to certified letters bearing 
numbers corresponding to the numbers stamped on the envelopes 
transmitting the decisions sent on December 8, 1959, among others, 
and requesting that if these pieces of mail contained decisions they be 
resent to him at his Los Angeles address. Ina third letter dated January 
26, 1960, Miller purported to quote a statement of the superintendent of 
mails at Las Vegas that three certified letters, identified by numbers, 
including the Acting Director's decisions in these cases, had been 
incorrectly returned to the sender by the carrier and that proper 
action had been taken to prevent such error occurring again. Miller 


Exhibit B (Cont'd) 
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again requested that the letters be sent to his Los Angeles address. 
In a letter dated February 5, 1960, enclosing copies of the decisions, 
the Director informed Miller that in each case the decision had been 
sent to his address of record with the Bureau; that the mailing of a 
copy of the decision to his record address and the attempt to deliver 
it there constituted constructive service on Miller of the decisions; that 
the 30-day period for appeal from the decisions had expired; and that the 
decisions had become final. 
On February 23, 1960, Miller filed his appeal to the Secretary 
of the Interior in both cases. In the lease extension case, he reiterated 
his earlier argument that since the Union Oil Company has informed him 
that it has oil shale claims on the leased premises, his oil and gas lease 
might be found to be worthless. Because this is possible, he concluded 
that he should have an extension of his lease without payment of the 
rental for the first year of the extended term. On the dismissal of his 
protests, he presented only the same argument previously offered to the 
land office and the Director. On the issue of his right to appeal, he 
noted that the Director’s office seemed to be of the opinion that there 
was constructuve service of the Director's decisions even though the 
unclaimed letters were returned to the Director on the theory that the 
failure of delivery was his, Miller's, fault. He declared that he had 
overcome this assumption by submission of evidence that the post office 
at Las Vegas conceded its error in the return of the unclaimed letters. 
It is clear that Miller's appeals were not filed within a 30-day 
period following the attempted delivery to him of the decisions appealed 
from. They were filed within 30 days after Miller actually received the 
copies which the Director sent to him for his information but without 
acknowledging that such sending started a new appeal period. Accordingly, 
it appears that the appeals should not be cosidered if the Director was 
correct in his conclusion that the Bureau's attempts to deliver copies of 
the decisions to Miller constitute constructive service upon him. They 
should be considered if the Director was not correct in such conclusion. 


Exhibit 2 (Cont'd) 
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A decision on the efficacy of the attempted service on: ‘Miller 
would require evidence of the arrangements which Miller may have made 
with the post offices in Los Angeles and Las Vegas for forwarding, hold- 
ing and delivery of mail to him, indicating whether Miller did everything 
reasonably necessary to insure receipt of mail so that his failure to 
receive the decisionsin these instances was the consequence of failure 
to follow his instructions by the postal employees or whether his arrange- 
ments were vague and indefinite so that it was not entirely clear to the 
postal employees when and how long mail should be held at the post 
office for Miller or what efforts should be made to effect delivery to him. 
However, it does not seem necessary to hold the appeals in guspense 
while the necessary evidence is obtained from Miller and the post 
offices in view of the fact that the Department must, in any event, hold 
that the appeals are without merit. 

In the extension case, it is clearly evident that Miller filed an 
application for extension of the term of his lease within the 90-day 
period preceding the expiration date of the lease, accompanied by the 
proper filing fee, as he was required to do by the applicable departmental 
regulation, 43 CFR, 1959 Supp., 192.120(b). But he did not submit the 
rental for the sixth year as he was also required to do by the same 
regulation. He thus became subject to the terms of the regulation 
which state that 

"If * * * the record title holder * * * filed an 

application or request for an extension eda [and] 

fails to * * * pay the sixth years' rental, a notice 

will be issued allowing him 30 days to do so. The 

application will be rejected if such * * * payment is 

not made within the time allowed." (43 CFR 122. 120(c). ) 

The manager gave Miller the 30-day notice in his decision of April 28, 
1959, and Miller did not respond with the payment of the rental. Thus 
his application was properly rejected in the land office and the Director 
correctly affirmed this action. 


Exhibit B (Cont'd 
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Miller's contention that the lessees who hold the protested 
leases are not qualified because of their knowledge of the relinquishments 
of the earlier leases was fully considered and rejected by the Department 
in Duncan Miller, A-27620 (July 28, 1958); Duncan Miller, A-28359 
(July 18, 1960). 

Therefore, pursuant to the delegation of authority to the Solicitor 
by the Secretary of the Interior (sec. 210.2.2A (4)(a), Departmental 
Manual; 24 F. R. 1348), the decisions of the Acting Director of the 
Bureau of Land Management are affirmed. 


GEORGE W. ABBOTT 
The Solicitor 


By: /s/ Edmund T. Fritz 
Deputy Solicitor 


EXHIBIT C 
60861-59 


[Decided October 16, 1959] 
DUNCAN MILLER 


A-28057 
Oil and Gas Leases: Applications 
An application for a noncompetitive oil and gas lease is properly 
rejected where the land applied for has been leased to a prior 
applicant for the land. 
Oil and Gas Leases: Applications 
One who applies for land ina relinquished lease is not disqualified 
to do so simply because he knew that the prior lease was to be 
relinquished. 


Exhibit C (Cont'd) 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


A-28057 

Duncan Miller : Los Angeles 0144644. | 
: Oil and gas lease offer rejected. 

| 


: Affirmed. 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

An appeal to the Secretary of the Interior has been filed by Duncan 
Miller from a decision of the Acting Director, Bureau of Land Management, 
dated March 10, 1959, which rejected his oil and gas lease offer Los 
Angeles 0144644, filed October 8, 1956, for the reason that the lands 
applied for were embraced in a lease, Los Angeles 0137667, issued on 
May 1, 1957, pursuant to an offer filed January 12, 1956. The lands had 
been included in a prior lease, Los Angeles 060975, which was relinquished 
effective January 9, 1956, and noted in the tract book on January 12, 1956. 

Miller's sole contention is that he believes the person relinquish- 
ing Los Angeles 060975 and the person who filed lease offer Los Angeles 
0137667 are relatives and that they conspired to use this arrangement to 
monopolize the lands involved by securing a new lease of the lands; that, 
therefore, the offeror under 0137667 was not a qualified eppitcant and he 
is the first qualified applicant. 

The records of the Department indicate that the present appeal 
is at least the tenth appeal to the Secretary in which Miller has made the 
same or similar contention that an offeror who had prior knowledge 
that an existing oil and gas lease was to be relinquished and filed an 
offer for the same lands immediately after the relinquishment was noted 
on the tract book is not a qualified offeror. In each case the Department 
has patiently explained that there is no provision of either the Mineral 
Leasing Act, as amended (80 U. S. C., 1952 ed., sec. 181 et se seq.), or 
the regulations, 43 CFR, Parts 191 and 192, that disqualifies an offeror 
from holding a lease simply because he has prior knowledge that a former 
lease was to be relinquished at the time his offer is filed, and that the 
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law merely provides that the first person filing a qualified application 
for a lease is entitled to a lease if the land is available for leasing at 
the time the application is filed. 1/ 


1/ See Duncan Miller or D. Miller appeals A-27457 (June 26, 1957); 
A-27620 (July 28, 1958); A-27649, A-27653, A-27665, A-27713, A-27760, 
A-27764 (August 6, 1958); A-27959-A (August 4, 1959). 

It comes with poor grace for Miller to complain here, as in his 
other appeals, that the offeror who filed prior to him should be disqualified 
because he conspired with the former lessee to secure an advantage over 
others by having the lessee relinquish his lease so that the offeror could 
immediately file 2 new offer for the land. Miller himself has done the 
very thing that he so harshly condemns in others. In Duncan Miller, 

66 LD. (A-28041, September 23, 1959), Miller held a lease which he 
allowed to terminate automatically by failing to pay the seventh year's 
rental on or before the anniversary date of the lease, November 1, 1955. 
He then filed a new offer for land in that lease on the same day. Miller 
seemingly felt no pangs of conscience in committing what he has termed 
fraud and sham in others. 

Miller's offer was properly rejected. 

Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 210.2.2A (4)(a), Departmental 
Manual; 24 F. R. 1348), the decision of the Acting Director, Bureau of 
Land Management, is affirmed. 


/s/ Edmund T. Fritz 
Deputy Solicitor 


EXHIBIT D 
[Decided July 18, 1960] 76844-60 
DUNCAN MILLER 
A-28359 . 
Oil and Gas Leases: Relinquishments--Oil and Gas Leases: Applications 
A person otherwise qualified to hold a noncompetitive oil and gas 
lease is not disqualified from filing an offer simply because he knew 
a prior lease of the land was to be relinquished and filed his offer 
in reliance on such relinquishment. 


i 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


A-28359 
Duncan Miller : New Mexico 033881. 


Non competitive oil and 
gas lease offer rejected. 


: Affirmed. | 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

Duncan Miller has appealed to the Secretary of the Interior 
from a decision of the Acting Director of the Bureau of Land Manage- 
ment dated November 20, 1959, affirming a decision of the land office 
at Santa Fe, New Mexico, dated September 3, 1959, rejecting his non- 
competitive oil and gas lease offer covering certain lands in Chavez 
County, New Mexico, filed pursuant to section 17 of the Mineral Leasing 
Act, as amended (30 U. S. C., 1958 ed., sec. 226). | 

Miller's offer was rejected because the land described therein 
was included in an existing lease issued in response to an offer which 
antedated Miller's offer. He contends that the earlier offer was filed 
by an offeror who conspired with the previous lessee for a relinquish- 
ment of the lease to make the lands available for leasing. The records 
of the land office show that a lessee whose surname is the same as the 
new offeror relinquished his lease on January 14, 1957; that the can- 
cellation of the lease, New Mexico 03912, was noted on the tract books 
on January 17, 1957; and that the offer in response to which the new 
lease, New Mexico 030447, was issued was filed on January 18, 1957. 
Miller did not file his offer for the same land, New aa 033881, until 
April 29, 1957. 

Miller has not submitted any evidence that there was any under- 
standing between the relinquishing lessee and the new offeror who 
obtained the lease so that his allegation of collusion is entirely un- 
supported. He does not deny that the offeror was otherwise qualified 
to obtain and hold a lease. | 
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The Department has previously held in response to appeals by 
Miller that an offeror is not disqualified for the issuance of a non- 
competitive oil and gas lease because he knew that a prior lease of the 
land was to be relinquished and filed his offer on the basis of such 
knowledge. Duncan Miller, A-28114, etc. (October 30, 1959). See also 
Frederick D. Anderson, A-26911 (July 28, 1954). 

Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 120.2.2A (4)(a), Departmental 
Manual; 24 F. R. 1348), the decision of the Acting Director of the 
Bureau of Land Management is affirmed. 


GEORGE W. ABBOTT 
The Solicitor 


By: /s/ Edmund T. Fritz 
Deputy Solicitor 


EXHIBIT E 


[Decided June 7, 1960] 


DUNCAN MILLER 
73422-60 


A-28293 
A-28456 


Oil and Gas Leases: Relinquishments--Oil and Gas Leases: Applications 
A lessee of an oil and gas lease who relinquishes his lease is 
not thereby disqualified from applying for a new lease of the 
same lands. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


Exhibit E (Cont'd) 
i 


A-28293 
A-28456 


Duncan Miller : New Mexico 056376 
: Los Angeles 0163603. 


: Noncompetitive oil and 
: gas lease offers meleciede 


: Affirmed. 

APPEALS FROM THE BUREAU OF LAND MANAGEMENT 

Duncan Miller has appealed to the Secretary of the Interior 
from decisions of the Director, Bureau of Land Management, dated 
November 22, 1959, and February 23, 1960, which affirmed decisions 
of the managers of the Santa Fe, New Mexico, and Los Angeles, Cali- 
fornia, land offices, rejecting his noncompetitive oil and gas lease 
offers, New Mexico 056376 and Los Angeles 0163602, for the reason 
that the lands applied for were included in prior oil and gas lease 
offers one of which had ripened into a lease. 

In each case Miller has based his appeal upon the contention that 
the prior offerors were not qualified applicants for the reason, that 
they were former lessees who relinquished their leases and filed new 
offers for the same lands and that his were the first qualified offers filed. 

Miller has made this same contention in numerous appeals to the 
Department, and in each case the contention has been held to be without 
merit. Duncan Miller, A-27810 (January 16, 1959): Duncan Miller. A-27897, 
etc. (March 31, 1959); Duncan Miller, A-27620 (July 28, — Duncan 
Miller, A-27649, etc. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4)(a), Departmental Manual; 
24 F. R. 1848), the decisions of the Director Bureau of Land Management, 
are affirmed. 


/s/ Edmund T. Fritz 
Deputy Solicitor 
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EXHIBIT F 
[ Decided January 16, 1959] 
DUNCAN MILLER 47741 
A-27810 
Oil and Gas Leases: Relinquishments--Oil and Gas Leases: Applications 
A lessee of an oil and gas lease who relinquishes his lease is not 
thereby disqualified from applying for a new lease of the same land. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


A-27810 January 16, 1959 
Duncan Miller : Sacramento 053604, 053605. 


: Noncompetitive oil and gas 
: lease offers rejected. 


: Affirmed. 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

Duncan Miller has appealed to the Secretary of the Interior from 
a decision of the Acting Director of the Bureau of Land Management dated 
June 27, 1958, which affirmed separate decisions of the manager of the 
land office at Sacramento, California, dated April 12, 1957, and April 30, 
1957, rejecting his oil and gas lease offers Sacramento 053604 and 053605, 
because of conflict with leases issued to earlier offerors. 

Miller challenges the validity of the earlier offers on the ground 
that they were filed by the previous lessees after relinquishing their 
leases. 

The qualification of an oil and gas lease offeror who has relinquished 
a lease on the same land to file a new offer for the land was fully con- 
sidered in earlier appeals presenting this problem and there decided adversely 
to the contention of the appellant. Duncan Miller, A-27620 (July 28, 1958); 
Duncan Miller, A-27649, etc. (August 6, 1958). He has presented nothing 
which requires a different conclusion at this time. 1/ 


Exhibit F (Cont'd) 
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Therefore, pursuant to the delegation of authority to the Solicitor 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the decision of the Acting Director of the Bureau of Land 
Management is affirmed. | 


/e/ Edmund T. Fritz 
Deputy Solicitor 


1/ It may be noted that the case files do not establish that all the 
prior offerors were holders of the former leases which were relinquished. 


: EXHIBIT G 

[Decided August 30, 1960] 

DUNCAN MILLER 

A-28433 

Oil and Gas Leases: Relinquishments--Oll and Gas Leases: Applications 

A lessee of an oil and gas lease who relinquishes his lease is not 

thereby disqualified from applying for a new lease of the same 
lands. } 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


: Los Angeles 0156991. | 


: Noncompetitive oil and gas 
: lease offer rejected. 


: Affirmed. 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
Duncan Miller has appealed to the Secretary of the Interior 
from a decision of the Director of the Bureau of Land Management dated 


Exhibit G (Cont'd) 
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December 21, 1959, which affirmed the action of the land office at Los 
Angeles, California, in rejecting his noncompetitive oil and gas lease’ 
offer Los Angeles 0156991 on July 20, 1959. The land office’ rejection’: ° 
was based upon existence of a lease on the land issued in response to’ an 
earlier offer. 

Miller's lease offer was filed April 10, 1958, and was rejected 
because the land was included in oil and gas lease Los Angeles 0148996 
issued in response to an offer filed March 22, 1957.: The land was previously 
leased to the present lessee under lease Los Angeles 061190 which was 
relinquished on March 21, 1957, near the end of its final extended term. 

On appeal to the Director of the Bureau of Land Management, 
Miller contended that the present lessee of the land which he wishes to 
lease is not qualified to hold a lease because it relinquished its earlier.: ; 
lease in contravention of the mineral leasing laws and with intent to 
monopolize the public domain. The Director held, however, that under. . 


previous decisions of the Department a lessee of an ail and gas. lease who 
relinquishes his lease is not thereby disqualified from applying for a 


new lease, es 

The Director's decision was sent to Miller at the Los a kaeivs 
address indicated on his appeal papers by certified mail, return receipt 
requested, on January 5, 1960. It was subsequently returne¢ to the 
Bureau of Land Management on January 25, 1960, marked "Unclaimed". 
On January 27, Miller wrote the Bureau that a certified letter bearing 
the number stamped on the envelope enclosing the Director's decision 
in this case was returned to the Bureau on January 19, 1960, by post 
office error. He asked that it be resent to him at his Los Angeles: address. 
In his answer dated February 12, 1960, the Director pointed out that a 
copy of the decision had been sent to Miller's address of record and that 
an attempt to deliver had been made. He concluded that these circum- 
stances indicated that the decision had been constructively served upon 
Miller and added that since no appeal was taken within the 30-day period 
prescribed by the rules of practice the decision had become final. A 
copy of the decision was enclosed for Miller's information, On March 2, 


Exhibit_G (Cont'd) 
| 
1960, Miller protested the Director's attitude on service of the decision 
and pointed out that if the decision had been returned to him promptly he 
could have appealed within the period allowed. 

On March 10, 1960, Miller appealed to the Secretary of the 
Interior, reiterating his earlier contention that the holder of the lease 
on the land described in his offer is not qualified by reason of its 
relinquishment of a previous lease on the same land. 

The record thus prepented indicates clearly that Miller's appeal 
is too late if the Director was correct in assuming that there was con- 
atructuve service of his decision upon Miller. Certainly the Bureau 
fulfilled its obligation to Miller initially by mailing a copy of the decision 
to him at his address of record. However, whether Miller made proper 
arrangements at the post office to assure him of receipt of the decision 
in question except for an error in the post office so that he was entitled 
to compliance with his request for a second mailing of a copy of the 
decision and the consequent commencement of a new appeal period need 
not be determined in this instance since it is apparent that the Director 
was correct in his ruling on the merits of Miller's case. The Department 
has consistently held that a lessee of an oil and gas lease in its final 
extended term who relinquishes his lease is not thereby disqualified 
from applying for a new lease of the same land. Duncan Miler, A-27620 
(July 28, 1958); Duncan Miller, A A~27649 etc. (August 6, 1958). 

Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental 
Manual; 24 F. R. 1848), the decision of the Director of the Bureau of 
Land Management is affirmed. 
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GEORGE W. ABBOTT 
The Solicitor 


By: /s/ Edmund T. Fritz 
Deputy Solicitor 


| 


| 
| 


[ Filed September 11, 1961] 


ANSWER TO AMENDED COMPLAINT 


First Defense 
The amended complaint fails to state a claim upon which relief can 
be granted. 
Second Defense 
The owners of leases which plaintiff seeks to cancel are indispensable 
parties to this action and have not been joined as parties. 
Third Defense 


Count I. 

1. Defendant admits the allegations of paragraph 1. 

2-4. The allegations of paragraphs 2, 3, and 4 are conclusions of 
law which do not require answer. 

5. Defendant admits the allegations of the first sentence of para- 
graph 5. Defendant admits that the remaining allegations of paragraph 
5 are true if they refer to the period immediately preceding the amend- 
ment of 43 C.F.R. 1954 ed. 192.43 on December 8, 1959. 

6. Defendant admits that plaintiff filed offers for non-competitive 
oil and gas leases at the three land offices mentioned. At this time 
defendant is without information sufficient to form a belief as to the 
truth of the allegation that the land covered by the lease offers "had 
become subject to such offers by the relinquishment of an existing 
lease." Defendant admits the allegations in the last sentence of para- 
graph 6. 

7. Defendant admits the allegations in the first sentence of para- 
graph 7, except defendant is without information as to whether the 
application of the successful offerer was filed subsequent to the re- 
liquishment of an existing lease. Defendant is without information 
sufficient to form a belief as to the truth of the allegations in the second 
and third sentences of paragraph 7. Defendant admits that the success- 
ful offerers filed their lease applications in the first period after 
the public land records showed the availability of the lands and is 
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without information sufficient to form a belief as to the truth of the 
remaining allegations. 
8. Defendant admits the allegations in paragraph 8. 


9-10. Defendant denies the allegations in paragraphs 9 10. 


Count II. 

1. Defendant admits the allegations in paragraph 1. | 

2. Defendant admits that the Manager of the Land Office rejected 
plaintiff's application in part on the ground that a prior lease had been 
executed. As to additional land described in plaintiff's application 
which was not included in the extended lease, plaintiff's application 
was rejected on the ground that the land sought was embraced in 
existing oil and gas leases or prior lease offers for which leases were 


subsequently issued. | 
3. Defendant admits the allegations in paragraph : re 
4-5. Defendant denies the allegations in paragraphs 4 and 5. 


Count II. i 
1-4. Defendant admits the allegations in paragraphs 1, 2, 3 and 4. 
5. Defendant denies the allegations in paragraph Ss 
WHEREFORE, having fully answered, defendant prays that the 
amended complaint be dismissed and that he recover his costs. 
/s/ Walter H. Williams 


*s * 


Attorney for Defendant © | 
[Certificate of Service: September 11, 1961] | 


[ Filed February 8, 1963] 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


DEFENDAN!S Sees eee em 
The defendant, by his attorney, Thos. L. McKevitt, Attorney, 

Department of Justice, moves for summary judgment on the ground 

that the amended complaint fails to state a claim upon which relief can 


be granted. 
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This motion is based on the pleadings and on the material attached 

to the affidavit of Lucille Schwilck filed in support of this motion. 

/s/ Thos. L. McKevitt 

x z * 

Attorney for Defendant 
[ Handwritten} 
Let this be filed: Dated February 8, 1963 
/s/ Leonard P. Walsh 


[ Filed February 8, 1963] 


AFFIDAVIT OF LUCILLE SCHWILCK IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDG- 
MENT 


Lucille Schwilck, being duly sworn, deposes and says that she is an 
attorney in the Office of the Solicitor, Department of the Interior, and 
that there is attached a certified copy of the decision of the Director 
of the Bureau of Land Management referred to in a decision of the 
Acting Solicitor of the Department of the Interior dated March 31, 

1959, relating to, among other appeals, one designated as A-27930. 
/s/ Lucille Schwilck 
JURAT: Dated February 6, 1963. 


EXHIBIT A 


OIL AND GAS * 9 Lands Subject to Leasing 
* 19 Priority of Offers 
A noncompetitive oil and gas lease must be issued to the qualified 
person who first submits a proper application for it, if a lease is to 
be issued for the land. 


Ex. A(Con'd) 


H 
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Lands relinquished out of a prior lease become available for 
further leasing immediately after the notation of the relinquishment 
upon the appropriate tract book, unless they are ona known geologic 
structure of a producing oil or gas field or are withdrawn from leas- 
ing. There is no prohibition in the law or the regulations against a 
lessee's relinquishing a lease, then refiling for the same lands, 
after appropriate notation of the relinquishment has been — on the 
tractbooks. 

Both law and regulation provide that a lease committed t a unit 
agreement will remain in full force and effect for so long as oil or 
gas is produced in paying quantities from lands in the unit and there 
is no requirement that a notation of this extension must be made on 
the tract book in order to be effective. | 

Lands included within an outstanding oil and gas lease, whether 
such lease is void, voidable, or valid, are not available for further 
leasing, and applications for such lands must be rejected. 


Duncan Miller, New Mexico 030412, etc. (October 20, 1958) 


In reply refer to: 
New Mexico 030412, etc. , 9.04g 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

Washington 25, D. C. 


October 20, 1958 


Certified Mail 
Return Receipt Requested 


DECISION | 
Duncan Miller : Oil and Gas (noncompetitive) 
Manager's Decision Affirmed as Amended 


Duncan Miller has appealed from decisions of the Manager reject- 
ing eight lease offers for the reason that at the time of application the 


| 
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lands sought were embraced in existing oil and gas leases or prior 
lease offers for which leases were subsequently issued. Z 

He also has appealed from a decision rejecting in part his applica- 
tion New Mexico 031112 for the reason given above and in part for the 
reason that part of the lands were embraced in prior leases extended 
as a result of commitment to a producing unit agreement. 

Mr. Miller also has appealed in New Mexico 033881 from a decision 
dismissing his protest against the issuance of oil and gas lease New 
Mexico 030447. The common issue in all the appeals concerns the fact “ 
that the lands involved were formerly in leases which were relinquish- 
ed. The leases and offer in conflict with Mr. Miller's offers were 
filed after the prior relinquishments were mted on the tract books.2 

Mr. Miller asserts that these offers were improper and invalid and 
that the prior relinquishments were made in order to lease the iden- 
tical lands again. This he asserts is not a true relinquishment and ne 
his offers should be considered the first offers properly filed. “ 

The points of law involved here have been covered fully by previous 
departmental decisions. It has been held that a noncompetitive oil 
and gas lease must be issued to the qualified person who first submits 
a proper application for it, if a lease is to be issued for the land. 

C. T. Hegwer et al., 621.D. 77(1955). There is no provisionin the 
law, or the regulations (43 CFR 192.43) prohibiting an offeror from 
filing for lands which have become available for oil and gas leasing 
by reason of the relinquishment of a prior lease of the same lands “ 
merely because that prior lease was held by him. Cf. Frederick D. ‘ 
Anderson, A-26911 (July 28, 1954). Duncan Miller, A-27620 (July 
28, 1958). Lands included within an outstanding oil and gas lease, 
whether such lease is void, voidable, or valid, are not available for 
further leasing, and applications filed for such lands must be rejected. 
Joyce A. Cabot et al., 63 1.D. 122 (1956). 


1/ phe Miller offers, the conflicting leases and offers, and the 
relinquished leases are listed in Appendix "A". 


Ex. A(Con'd) 

The only question remaining involves lease offer New Mexico 
031112 which was rejected as to the E1/2, sec. 27 andE 1/2, sec. 
28, T. 18S., R. 32E., N.M.P.M. because these lands were em- 
braced in oil and gas lease Las Cruces 065007-A which was extended 
as a result of commitment to a producing unit. Mr. Miller bases 
his argument on an assertion that the tract book contained no notation 
of this extension. However the extension here involved is authorized 
both by statute (30 U.S.C. sec. 226e) and by regulation (43 CFR 
192.122(b)). Neither contains a requirement that a notation be made 
on the records of the Land Office for the extension to be effective and 
therefore the lessee's right to an extension can depend in no way upon 
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the presence or absence of such notation. ! 

It appears that in his decision the Manager omitted any reference 
to the E1/2wW 1/2 sec. 28, which was also part of Mr. Miller’ s origi- 
nal offer. This land is embraced in oil and gas lease Las Cruces 

065007-B, extended in the manner as Las Cruces 065007 -A, mentioned 
above. The decision of the Manager is hereby amended to include 
the rejection of this tract. 

Based on the above, the decisions of the Manager are armed as 
amended. 

Mr. Duncan Miller is allowed the right of appeal to the Secretary 
of the Interior in accordance with the regulations in 43 CFR Part 221, 
as amended. See enclosed Form 4-1365. In taking an appeal there 
must be strict compliance with the regulations. 

If an appeal is taken by Mr. Miller, then the adverse parties to be 


served are: | 
Mr. Mayfield J. Huff The Atlantic Refining Co. 
1208 Douglas Post Office Box 2819 | 
Midland, Texas Dallas 21, Texas 
Mr. Gordon M. Cone Mr. Charles Bob Snow! 
Box 597 Box 1, Box 175C5 
Lovington, New Mexico Smithfield, Texas 


Ex. A(Con'd) 


Mrs. Wilma Elliott Donohue 
Post Office Box 1567 
El Paso, Texas 


Mr. John H. Burton 
Post Office Box 1594 
Santa Fe, New Mexico 


Mr. R. J. Kerr 
436 South Old Ranch Road 
Arcadia, California 


Mr. Hiram D. Farrar 
8766 Rexford Drive 
Dallas, Texas 


Enclosure: 
DISTRIBUTION: 
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Mrs. Grace E. Van Hook 
8005 Delano Place N.E. 
Albuquerque, New Mexico 


Mrs. Barbara N. Rubenstein 
Post Office Box 582 
Sante Fe, New Mexico 


Mr. W. R. Pagen 
12305-5th Helena 
Los Angeles 49, California 


/s/ EDWARD WOOZLEY 
Director 


Mr. Duncan Miller (Certified Mail) 

Mr. Mayfield J. Huff (Regular Mail) 

The Atlantic Refining Company (Regular Mail) 
Mr. Gordon M. Cone (Regular Mail) 

Mr. Charles Bob Snow (Regular Mail) 

Mrs. Wilma Elliott Donohue (Regular Mail) 
Mrs. Grace E. Van Hook (Regular Mail) 

Mr. John H. Burton (Regular Mail) 


Mrs. Barbara Norma Rubenstein (Regular Mail) 
Mr. R. J. Kerr (Regular Mail) 

Mr. W. R. Pagen (Regular Mail) 

Mr. Hiram D. Farrar (Regular Mail) 
Geological Survey (30) 

Minerals Staff Officer (5) 

Appeals List No. 1 

EG 


Appellant's 
Lease Offer 


New Mexico 030412 
filed 1-15-57 


New Mexico 030419 
filed 1-15-57 


New Mexico 030420 
filed 1-15-57 


New Mexico 030421 
filed 1-15-57 


New Mexico 030435 
filed 1-16-57 


New Mexico 030470 
filed 1-21-57 


New Mexico 031112 
filed 2-1-57 


New Mexico 032653 
filed 3-29-57 


Ex .A(Con'd) 
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APPENDIX "A" | 


Conflicting Prior Tract Books Noted of 
Lease or Lease Offer Relinquishment of Prior 
Leases 
| 
LC 063647 on 10-9-56 
at 4:30 P.M. 


| 
New Mexico 03794 on 
10-26-56 | 


New Mexico 029056 
filed 10-10-56 
lease issued 6-1-57 


New Mexico 029277 
filed 10-29-56 
lease issued 7-1-57 | 
New Mexico 030265 LC 064368 on 12-21-56 
filed 12-21-56 10:01am at 8:15 A.M. 

lease issued 2-1-57 


LC 063454 on 10-5-56 
LC 064725 on 10-5-56 


New Mexico 029029 
filed 10-8-56 
lease issued 8-1-57 


New Mexico 030875 LC 063689 on 1-7-57 
filed 1-7-57 10:01am at 9:15 A. M. 
lease issued 2-1-57 


New Mexico 030449 
filed 1-18-57 

lease issued 3-1-57 
New Mexico 030450 
filed 1-18-57 10:01 am 
lease issued 3-1-57 


LC 062488 - 1-17-57 
at 3:45 P.M. 


New Mexico 030500 LC 065128 on 1-25-57 
filed 1-25-57 10:01 am at 8:43 A.M. (in part)* 
lease issued 7-1-57 


New Mexico 032240 LC 068562 on 3-4-57 
filed $-5-57 ! 
lease issued 11-1-57 

| 


————— 000 Deseo 


* AllSec. 27 and E1/2 Sec. 28 embraced in LC 065007A | and 
E1/2w1/2 Sec. 28 embraced in LC 065007B extended as result of com- 


mitment to unit agreement approved October 25, 1956. 


192.122(b)). 


Gi CFR 
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Appellant's Conflicting Prior Tract Books Noted of 
Lease Offer Lease or Lease Offer Relinquishment of Prior 
Leases 
New Mexico 033879 New Mexico 031381 LC 061620 on 2-21-57 
filed 4-29-57 filed 2-25-57 
lease issued 9-1-57 
New Mexico 031383 LC 061671 on 2-21-57 
filed 2-25-57 
lease issued 3-1-58 


New Mexico 033881 New Mexico 030447 New Mexico 03912 

filed 4-29-57 filed 1-18-57 noted 1-17-57 at 4:24 and 
4:35 as to various lands 
involved. 


| Filed February 8, 1963] 


STATEMENT OF MATERIAL FACTS PURSUANT 
TO RULE 9, AS AMENDED 
1. This suit is brought under the Administrative Procedure Act, 
seeking review of the denial of twenty-eight oil and gas lease applications 
filed pursuant to the Mineral Leasing Act of 1920. Twenty-six of the 
applications involved lands which had been included in prior relinquish- 
ed leases. In each instance, plaintiff's application was filed subsequent 
to the date that earlier applications covering the same lands had been 
filed by third parties. Section 17 of the Mineral Leasing Act of 1920, 
30 U.S.C. (1958 ed.) sec. 226, provides that a noncompetitive oil 
and gas lease (if the land is to be leased at all) must be issued to the 
first qualified applicant. 
In connection with twenty-six of his applications, plaintiff contended 
that the prior applicant was either the prior lessee or an alter ego 
of the prior lessee who, by reason of the relinquishment and knowledge 
gained therefrom as to the possible date when the land would again be- 
come available for leasing, was not a qualified applicant. In each case, 
this contention was rejected by the Manager, a lease issued to the 
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prior applicant and the plaintiff's application rejected by the Manager. 
Also, in each instance, the plaintiff unsuccessfully appealed to the 
Director, Bureau of Land Management, and to the Secretary of the 
Interior. The decisions of the Secretary appear as Exhibits A, B, 

C, D, E, F and G to the amended complaint. 

2. Count II of the amended complaint relates to platntie 8 appli- 
cation designated New Mexico 031112. This application involved land 
included in a lease designated Las Cruces 065007-A which, at the time 
of plaintiff's application, had been extended beyond its original lease 
term by inclusion in a producing unit as authorized by Section 17(b) 
of the Mineral Leasing Act of 1920, 30 U.S.C. (1958 ed.) sec. 226e, 
as supplemented by regulations found in 43 C.F.R. sec. 192.122(b). 
Plaintiff's contention that the extension was invalid was rejected by the 
Manager and, on appeal, by the Director, Bureau of Land Management, 
andbytheSecretary. The Secretary's decision appears as Exhibit A 
to the amended complaint. | 

8. Count I relates to the decision of the Secretary that appears 
as Exhibit B to the amended complaint (A-28398, decided August 31, 
1960). That appeal involved oil and gas lease Colorado 02452, issued 
to the plaintiff, effective May 1, 1954, for a five-year term. On April 
23, 1959, plaintiff filed his application for a five-year extension as 
authorized by Section 17 of the Mineral Leasing Act, 30 U.S.C. (1958 
ed.) sec. 226. One of the Secretary's regulations relating to such 
renewals, 43 C.F.R. (1959 Supp.) sec. 192.120(b), provided that re- 
newal applications should be accompanied by the rentals for the sixth 
year and, if not, that the-renewal application would be rejected if the 
rentals were not paid after a thirty-day notice period. At the time plaintiff 
applied for his renewal, he failed to submit the sixth year's rentals. 

In a decision dated April 28, 1959, he was informed that his application 
for extension would be denied unless the rentals payment was made 
within thirty days. Plaintiff did not make the payment. He appealed 
the resultant concellation to the Director who affirmed on November 
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15, 1959, and to the Secretary who affirmed on August 31, 1960 
(Ex. B to amended complaint). Plaintiff's only reason for failing to 
comply with the regulation was his contention that mining claims had 
been located on the leased premises and that these claims were a cloud 
on his title. 

Respectfully submitted, 

/s/ Thos. L. McKevitt 


*x * * 
Attorney for Defendant 


[ Filed March 5, 1963] 


OPPOSITION TO DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT AND CROSS -MOTION 
FOR SUMMARY JUDGMENT 


COMES NOW the plaintiff, in opposition to defendant's Motion for 
Summary Judgment, and moves for summary judgment upon the ground 
that no factual issues are presented and that plaintiff is entitled to 
judgment as a matter of law. 


/s/ Chester C. Shore 
Attorney for Plaintiff 
* * * 


[ Certificate of Service: March 5th, 1963] 


[ Handwritten} 
Let this be filed: 3-5-63 
/s/ Leonard P. Walsh 
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[ Filed March 5, 1963] 


PLAINTIFF'S COUNTERSTATEMENT OF MATERIAL 
FACTS PURSUANT TO RULE 9, AS AMENDED 


Count I: | 

Plaintiff adopts defendant's Statement of Material Facts as to this 
count, but adds the following statement: 

The Secretary has provided by regulation, in effect during the time 
covered by this action, that, when an existing lease is cancelled or 
otherwise relinquished, "such lands become available for, and subject 
to, filings of new lease offers immediately upon the notation of the 
cancellation or relinquishment on the tract book" (43 C.F. R. $ 192. 43). 
Notice to the public that certain acreage is available for lease offers 
is accomplished by notations in the appropriate tract book records of 
the Land Offices of the Department of the Interior during the hours that 
said offices are closed to the public. | 


Count II: ! 


Count II relates to plaintiff's application designated as "N. M, 
031112". This application involved land that was included in a lease 
designated as "Las Cruces 065007-A". Plaintiff filed an application 
for this land on February 1, 1957. On that date, seven ether applica- 
tions were filed. A drawing was held March 8, 1957 and, as a result 
of that drawing, plaintiff would have been the first qualified applicant 
if the land were available for leasing. At the time when Phaintitt and 
the other applicants filed on February 1, 1957, Las Cruces 065007 -A 
would have expired January $1, 1957, unless that lease were extended 

by being included in a plan that contained a general provision for alloca- 
tion of oil and gas and there was production in paying quantities under 
the plan prior to the expiration date of the lease (Section ] 17 (b) of the 
Mineral Leasing Act). On February 1, 1957, there was no notation 
in the tract book records that Las Cruces 065007-A was extended 
under Section 17(b) of the Mineral Leasing Act. On March 1, 1957, 


a notation was made in the tract book records that Las Cruces 
065007-A was considered extended as a result of commitment to a 
producing unit. 

In the administrative proceedings, plaintiff contended that Las Cruces 
065007-A had expired by operation of law and under the terms of its 
lease, since the requirement of Section 17(b) of the Mineral Leasing 
Act that there be production in paying quantities under the plan was not 
met and, therefore, the land was available for leasing pursuant to his 
application. Plaintiff further contended that the land was available for 
leasing to him because the notation of the extension had not been made 
at the time he filed his application. 


Count Ii: 


Plaintiff adopts the same material facts as to this count as sub- 
mitted by the defendant. 


Respectfully submitted, 


/s/ Chester C. Shore 
Attorney for Plaintiff 


[ Filed March 15, 1963] 


DEFENDANT'S ADDITION TO STATEMENT OF 
MATERIAL FACTS IN SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT RELATING TO 
MATTERS RAISED IN PLAINTIFF'S COUNTER- 
STATEMENT OF MATERIAL FACTS 
Count I 
In his amended complaint, count II, plaintiff made no particular 
allegation of illegality with respect to the Secretary's decision of March 
31, 1959, involved in this count. He simply alleged that "defendant's 
action was improper and contrary to law in that at the time of plaintiff's 
application the lease applied for had expired by operation of law." 
‘In defendant's statement of material facts filed in support of his 
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motion for summary judgment, it was noted that the lease had been 
extended by inclusion in a producing unit as authorized by the pro- 
visions of 30 U.S.C. (1958 ed.) sec. 226e. In his “Counterstatement 
_ of Material Facts," however, plaintiff brings in entirely new factual 
allegations. He asserts that in the administrative proceedings he 
contended that the earlier leases had not been extended because, 
although included in a unit, there had been no production on lands in 
that unit as required by Section 17(b) of the Mineral Leasing Act of 
1920 as a prerequisite to extension of leases in a unit. ! 

The defendant is filing herewith the "Second Affidavit of! ‘Lucille 
Schwilck."" Based on that affidavit the following facts are hereby added 
to defendant's "Statement of Material Fac "' filed in support of his 
motion for summary judgment: : 


In appealing to the Director, Bureau of Land Management, Miller 
contended only that the extension was invalid because a notation of 
the extension had not been made in the tract book sects at the 
time plaintiff filed his application. The records of the Department 
of the Interior show that production on the unit, which included the 
leases designated as Las Cruces 065007-A and 065007 *, was com- 
pleted on January 11, 1957. 
Respectfully submitted, | 
/s/ Thos. L. McKevitt 


xs * 


Attorney for Defendant | 
[Certificate of Service: March 15, 1963] 


[ Filed March 15, 1963] 


SECOND AFFIDAVIT OF LUCILLE SCHWILCK IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND 
IN OPPOSITION TO PLAINTIFF'S CROSS MOTION FOR 
SUMMARY JUDGMENT 


Lucille Schwilck, being duly sworn, deposes and says that she is 
an attorney in the Office of the Solicitor, Department of the Interior; 
that she has obtained from certain files of the Bureau of Land Manage- 
ment copies of (1) the plaintiff's statement of reasons which he filed 
in the office of the Director of the Bureau of Land Management on 
August 2, 1957, in support of his appeal from the rejection by the land 
office in Santa Fe, New Mexico, on June 21, 1957, of his noncompetitive 
oil and gas lease offer New Mexico 031112, marked Document A, and 
of (2) the plaintiff's statement of reasons filed in the office of the Soli- 
citor of the Department of the Interior on December 31, 1958, in sup- 
port of his appeal to the Secretary of the Interior from the decision of 
the Director of the Bureau of Land Management, dated October 20, 
1958, which affirmed the rejection by the land office of his lease offer 
New Mexico 030412 and others, marked Document B; ami that said 
documents A and B are attached hereto. 

The said affiant also states that she has ascertained from the files 
of the Bureau of Land Mangement that the plaintiff filed his oil and gas 
lease offer New Mexico 031112 in the land office at Santa Fe, New 
Mexico, on February 1, 1957, including in the land to be leased sec. 
21 and the E1/2, E1/2w1/2 sec. 28, T. 188., R. 32E., N.M.P.M,; 
that she has examined certain files of the Geological Survey and has 
ascertained therefrom that said sec. 27 and the E1/2 of the said sec. 
28, covered by oil and gas lease Las Cruces 065007-A, and the 
El/2wl/2 of said sec. 28, covered by the oil and gas lease Las Cruces 
065007-B, were included in the Querecho Plains Deep Unit approved on 
October 25, 1956; that she has obtained from said Geological Survey 
files a copy of the letter signed by the Acting Director, dated February 
12, 1957, addressed to Shell Oil Company, which indicates that the 
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date of commencement of production in the Querecho Plains Deep 
Unit is January 11, 1957, and that the copy of said letter, marked 


Document C, is attached hereto. | 


/s/ Lucille Schwilck 


JURAT: March 14, 1963 


[EXHIBIT A] 
UNITED STATES OF AMERICA 
DEPARTMENT OF THE INTERIOR 
Washington, D.C. 


March 14, 1963 
Pursuant to Title 28, Section 1733, United States Code, I hereby 
Certify that each annexed paper is a true copy of a document compris - 
ing part of the official records of the Department of the Interior: 
IN TESTIMONY WHEREOF, I have hereunto subscribed my name, 
and caused the seal of the Department of the Interior to be affixed on 
the day and year first above written. | 


/s/ Floyd E. Dotson 


(SEAL) 
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[Rec'd August 2, 1957 10:04 am] 
Office of Land Management 


[DOCUMENT A] 


In matter of NM 031112 
O&G/A 


July 30, 1957 


Bureau of Land Management 
Land Office 

P.O. Box 1251 

Santa Fe, New Mexico 


To the Director of Bureau of Land Management: 
NOTICE OF APPEAL 
AND 
STATEMENT OF REASONS FOR APPEAL 


An Appeal is hereby made for the above listed lease offer against 
the decision of rejection of the Santa Fe Land Office dated June 21, 1957. 

All the lands in this lease offer were in leases that were to expire 
at the end of January after having run their full course of time. Along 
with other applicants on February 1st, Appellant filed his offer for 
these lands, said offer having priority after a drawing was held. 

However, the offer of Appellant (NM031112) was rejected in favor 
of offer #030500 for a portion of the land involved but Appellant be- 
lieves that offer #030500 was an invalid offer. The relinquishment 
of the old lease covering these lands (and the filing of lease offer 
030500) was made a mere few days before the lease was to expire. 
Therefore, Appellant believes that the land was still open for a valid 
lease offer on February Ist. 

With respect to the other portion of the land involved the decision 
states: “All of Section 27 and the E1/2 of Section 28 are included in 
oil and gas lease Las Cruces 065007-A which has been extended as a 
result of commitment to a producing unit in accordance with 43 CFR, 
Part 192, 122(b). 

On the final day of January the expiration date of this lease - there 
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was nothing on the serial record or other records (this lease) to show 
that there was such an extension as noted above. Appellant feels that 
there may have been error because the full details are not given in the 
decision. | 

In conclusion Appellant is certain a lease should be issued to him 
for that portion of the land in 030500 and also possibly for those lands 
in 065007-A. | 
Respectfully submitted, 
/s/ Duncan Miller | 
P.O. Box 44785 Hancock Station 
Los Angeles, California 


A five dollar appeal fee is enclosed by check attached hereto. 
[Noted 8-7-57 by R.O. ] | 
[Rec'd. in Appeals: August 12, 1957] | 


——— 


[EXHIBIT B] 


UNITED STATES OF AMERICA — 
DEPARTMENT OF THE INTERIOR | 


Washington, D. C. 


March 14, 1963 
Pursuant to Title 28, Section 1738, United States Code, I hereby 
Certify that each annexed paper is a true copy of a document compris - 
ing part of the official records of the Department of the Interior: 
IN TESTIMONY WHEREOF, I have hereunto subscribed my name, and 
caused the seal of the Department of the Interior to be affixed on the 
day and year first above written | 


/s/ Floyd E. Dotson 
Chief Clerk 


(SEAL) | 
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[ Rec'd. December 31, 1958 12:35 pm] 
[DOCUMENT B] 


Certified Letter No. 704596 In the Matter of: 
Return Receipt Requested Oil and Gas NM 030412, etc. 
5.04¢ 
Appeal from Bureau's 
Decision, dated Oct. 20, 1958. 


United States Dept. of the Interior 
Bureau of Land Management 
Washington 25, D. C. 


TO THE HONORABLE SECRETARY: 
ADDITIONAL REASONS FOR APPEAL 


Appeal is hereby made for the above captioned cases. The issues 
involved are common ones for most of the cases. One issue is -- 
deter mination of the first qualified applicant or offeror for oil and 
gas leases for certain public lands under the mineral leasing laws. 
Superimposed upon this first issue is the question -- May an offeror 
or applicant who undertakes to deceive the Land Office by taking ad- 
vantage of records rigged with a phony relinquishment (or when such 
an applicant is the one filing the relinquishment or his alter ego). . . 
be considered 2 qualified applicant or offeror? 

FACTS 

All of the contested lease offers excepting (LC 065007A and LC 
065007B) were filed on the basis of rigged records. This is proven 
by the information contained in Appendix A. * Attention is directed 
to the column which has the heading, "Tract Books Noted of Relinquish- 
ment of Prior Leases.” 

Although the exact times are not listed, the dates are correct. 
However, it should be BORNE IN MIND THAT THE HOURS OF THE 
LAND OFFICE ARE 10:00 A.M, to 3:00 P.M., Mondays through 
Fridays, and noting of these records is done at a time when the Land 
Office is closed to the public. Attention is directed to the middle 


* Appendix A refers to Appendix in Bureau's Decision. 
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column with the heading, "Conflicting Prior Lease or Lease Offer". 

It will be noted that filing of these lease offers was done immediately 
upon the opening of the Land Office subsequent to the closing period 
during which the relinquishments were noted on the records. The 

filing times of the offers are listed only in a few cases but all the offers 
were filed immediately upon the opening of the Land Office or within 

a few minutes afterwards. 

The tract books containing the notations of the relinguishments (of 
the prior leases) were not available to the public and their contents 
could not be known to the public until the opening of the land office on 
these various days at 10:00 A.M. | 

The offerors of the contested lease offers had their lease offers 
prepared in advance because of their knowledge that relinquishments 
were to be placed upon the tract books during the period of time that 
said tract books were not available to the public because ~ land office 
was closed to the public. 


It should be noted that in a number of cases the persons: ‘CONTROL- 
LING THE LEASES RELINQUISHED WERE THE SAME PERSONS filing 
NEW LEASE OFFERS and also in some cases they were obviously 
THE ALTER EGOS of the persons relinquishing the old leases. The 
facts, are therefore conclusive that illegal evasion of the mineral leas- 


ing law was attempted on the basis of rigged records. 
ARGUMENT 

The mere filing of a lease offer for oil and gas under the Mineral 
Leasing Law and Regulations, unless it is a qualified offer gives the 
offeror no priority i.e. if the offer should contain lands that exceeded 
a containment of six miles square or if the acreage should be mis- 
calculated or if it should be under 640 acres, and for many other rea- 
sons. In cases such as the foregoing the offer is rejected and the one 
later filing the first subsequent offer that is qualified prevails and the 
lease is issued to him or as in these cases if the unqualified lease offer 
is issued as a lease. The one with the qualified lease offer may then 
appeal and have the unqualified lease offer finally rejected and a lease 
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issued pursuant to the first qualified lease offer. Appellant then 
submits that this is the procedure that may properly be taken in these 
cases. The lease offer form on its face in capitals states the following: 
“fT HIS OFFER MAY BE REJECTED AND RETURNED TO THE OFFER - 
OR AND WILL AFFORD THE OFFEROR NO PRIORITY IF IT IS NOT 
PROPERLY FILLED IN AND EXECUTED OR IF IT IS NOT ACCOM- 
PANIED BY THE REQUIRED DOCUMENTS OR PAYMENTS." 

The Secretary's delegates are bound by the law and regulations 
to issue leases only to QUALIFIED applicants or offerors. The 
Secretary's regulation is as follows: 


"y.eases for not to exceed 2,560 acres, except where the 
rule of approximation applies, within a six-mile square, may be 
issued for all other land subject to the act to the FIRST QUALIFIED 


OFFEROR [emphasis added] at a royalty of 12-1/2 percent ....." 
C. F. R. 8192.40. 


By any standards of honesty, the appellee's offers would have to be 
disqualified pursuant to this regulation. 
CONCLUSION 

By the standards of integrity which appellant is sure the Secretary 
wishes to apply to determine what constitutes a qualified applicant or 
offeror, the appellees must be rejected or disqualified because filing 
lease offers under the cloak of rigged records was in effect cheating. 

Appellant having made the first qualified offer for the lands involved, 
must under the law and regulations be considered the first qualified 
offeror entitled to a lease. 

With respect to leases, Las Cruces 065007A & B, these leases, 
appellant believes, expired by operation of law having completed their 
full tenure of time allowed by law without production having been obtain- 
ed. There is nothing in the law or regulations that could extend these 
leases even though committed to a producing unit unless they had 
production. Respectfully submitted, 

/s/ Duncan Miller 
s- * * 


DATED: Dec. 19, 1958 
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[EXHIBIT C] 


UNITED STATES OF AMERICA 
DEPART MENT OF THE INTERIOR 


Washington, D.C. 


March 13, 1963 


Pursuant to Title 28, Section 1733, United States Code, I hereby 
Certify that each annexed paper is a true copy of a document compris- 
ing part of the official records of the Department of the Interior: 

IN TESTIMONY WHEREOF, I have hereunto subscribed my name, 

and caused the seal of the Department of the Interior to be affixed on 
the day and year first above written. 


/s/ Floyd E. Dotson 
Chief Clerk 
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[DOCUMENT C] 


February 12, 1957 


Shell Oil Company 
P. O. Box 1957 
Hobbs, New Mexico 


Gentlemen: 

Reference is made to your letter-application of January 29, 1957, 
wherein you made the determination that a valuable and commercial 
discovery of unitized substances from the Pennsylvania formation was 
made by completion of unit well No. 1, under the Querecho Plains Deep 
unit agreement, New Mexico, No. 14-08-001-3461. 

The letter-application is based on the completion on January 11, 
1957, of unit well No. 1, located in the NE1/4SW1/4 sec. 22, T. 18 
S., R. 32E., N.M.P.M., lease New Mexico 04371-A, at an initial 
productive rate of 221 barrels of oil a day from the Des Moines lime- 
stone (Pennsylvanian). The well was drilled to a total depth of 14, 217 
feet in Siluro-Devonian sediments, plugged back and completed in the 
interval 11, 569-11, 686 feet. A production history of the well through 
January 27, 1957, is attached to the application. 

On the basis of available records, the Geological Survey concurs 
in your determination that a valuable and commercial discovery of 
unitized substances has been made as stated on committed land within 
the unit area sufficient to constitute satisfactory compliance with the 
applicable provisions of section 17(b) of the Act of August 8, 1946, as 
amended, and with the applicable provisions of section 18(e) of the 
unit agreement concerning lease extensions. The Bureau of Land 
Management is being furnished a copy of this letter. 

Very truly yours, 


/s/ Arthur A. Baker 
Acting Director 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
DUNCAN MILLER, 
Plaintiff | 
vs. Civil Action No. 3931-60 
STEWART L. UDALL, | 
Defendant. 
[Filed April 30, 1963] 
TRANSCRIPT OF PROCEEDINGS 


April 3, 1963) 

The above-styled cause came on before THE HONORABLE 
LUTHER W. YOUNGDAHL, United States District Judge, on motion, 
at approximately 10:08 o'clock a.m. | 

APPEARANCES: 

On behalf of the Plaintiff: 
CHESTER C. SHORE, Esq. 
On behalf of the Defendant: 


THOMAS L. McKEVITT, Esq. 
Department of Justice. 


* * x * 

THE DEPUTY CLERK: Miller versus Udall. 

MR. McKEVITT: If the Court please: My name is T. L. 
McKevitt, representing the Department, the Secretary of the Interior. 

This case is here on a motion for summary judgment. | At least 
as to the first count, I think it is an example of the terrific persistence 
on the part of the plaintiff. 

THE COURT: In this Miller versus Udall, it seems to me 
disposes of the first count, unless counsel can indicate why it hadn't 
been. | 

Let's get to the second count. | 

MR. McKEVITT: The second count involves at least one oil and 


gas lease application which involved lands in New Mexico. Plaintiff's 


particular contention here -- to put the facts in the second count briefly, 


they are: 

This land of the United States has already been leased. The period 
of the lease was about to expire. However, just before it was expired, 
the land had been put into what is known as a unit agreement, and under 
the law, land leases that are in a unit agreement are automatically 
extended in time when there is production. 

Now, at a time even before there was any notation on the record 

that there had been production on the unit, plaintiff here filed 
his application for oil and gas lease. 

He was turned down on the ground that, as I said, we obviously 
couldn't lease it to him because the prior lease had been automatically 
extended by being in the unit and there was proof of production. 

Now one of the technical points he made is the proof of being in 
the unit and proof of the production should have been on the record. 

The Secretary simply rejected that. There was no such 
requirement. 

So that today, the only point I can see that he is making is that 
the record here doesn't indicate that there actually was this production. 

THE COURT: Do you dispute the fact that there was production, 
counsel? You have nothing in the recordin refutation of the 
Government's statement that there was production. Do you dispute the 
fact now that there was production? 

MR. SHORE: If Your Honor please -- 

THE COURT: Stand up here. We can talk about this together. 

MR. SHORE: I believe in the administrative proceeding -- 

THE COURT: Counsel, please first answer my question. Do you 
now dispute the fact that there has been production? 

MR. SHORE: Yes, Your Honor. 

THE COURT: You do dispute that? 

MR.SHORE: Yes, Your Honor. 

THE COURT: Have you got any record in the file that -- 
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MR. SHORE: No, Your Honor. 

THE COURT: Well, in view of the Government's production in the 
file, it is your obligation to refute this, other than by mere oral 
statement before me. ! 

MR. SHORE: Well, my point is, Your Honor, I think the 
Secretary has to first make that determination, and I don't think the 
Secretary has made a determination that there was production. 

THE COURT: What is your answer to that? 

MR. McKEVITT: I think, Your Honor, the material file of the 
second affidavit of Miss Wilke is a letter which indicates a finding -- 

THE COURT: The Government has submitted an affadavit, 

has it not, that there was production as of January ll, 1957; is 
that correct? | 

MR. McKEVITT: It is an affidavit showing the document that 
says that, Your Honor. | 

THE COURT: Yes. Now you have not refuted that? | 

MR. SHORE: No, Your Honor. | 

THE COURT: In the absence of refutation, I have got to consider 
that as a fact. | 

MR. SHORE: Very well, Your Honor. | 

THE COURT: Then what point have you got left? 

MR. SHORE: I have one other point as to count one, Your Honor. 

MR. McKEVITT: We have count three. i 

THE COURT: You are not raising any other point, are you? 

MR. SHORE: No, Your Honor. 

THE COURT: So all you have left is one other point under count 
one ? | 

MR. SHORE: Yes, Your Honor. 

THE COURT: All right. 

MR. SHORE: My only other point as to count one is, that as to 
certain of the leases involved, it is not foreclosed by the decision of 
Miller versus Udall. In the case of Miller versus Udall, the sole issue 

was this: Whether a lessee could relinquish a lease and then 


reapply for the same lease. | 
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It went to the Court of Appeals and we took it up to the Supreme 
Court and certiorari was denied. 

THE COURT: On the ground that it would give them an advantage 
of having notice? 

MR. SHORE: Yes, that's correct. 

THE COURT: What difference would it make in a situation like 
that where the lessee has advance notice or where somebody else gets 
advance notice ? 

MR. SHORE: Well my only point, Your Honor, is this: There is 
a distinction in the case, and the Secretary should -- 

THE COURT: From the standpoint of equity and fairness on 
notice, there is no distinction, is there? 

MR. SHORE: That is true, Your Honor. 

THE COURT: It is a distinction without a difference, isn't it? 

MR. SHORE: I understand your point is if a relinquishing lessee 
can reapply for it, for the same lease -- 

THE COURT: As long as he has notice and advantage, the Court 
of Appeals says this doesn’t make any difference. Implicit in that 
holding is the fact that it would apply equally as well to anyone else in 

the same circumstances. 

MR. SHORE: I see Your Honor's point. 

THE COURT: All right. 

You may draw an order. 

MR. McKEVITT: I will draw the order, Your Honor. 


[Filed April 4, 1963] 


JUDGMENT 
This case having come on for hearing on defendant's motion for 
summary judgment and plaintiff's cross-motion for summary judgment 
and the Court having heard argument and it appearing that there is no 
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genuine issue as to any material fact and that defendant is entitled to 


judgment as a matter of law, 

IT IS, THEREFORE, ORDERED: 

1. Defendant's motion for summary judgment is granted. 

2. Plaintiff's cross-motion for summary judgment is denied. 

3. Judgment is entered in favor of defendant and aganst plaintiff 
and the amended complaint is dismissed. 


Dated this 4th day of April, 1963. 
/s/ Luther W. Youngdahl 
Judge 
United States District Court 


| 


i 
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[Filed April 16, 1963] 
PLAINTIFF'S MOTION FOR NEW TRIAL fea tear 

Plaintiff, pro se, moves the Court for a new trial and refers the 
Court to the pleadings on file and such further pleadings as there may be 
on file herein at the time of the hearing of this motion; all in accordance 
with the rules of civil procedure. The grounds of the motion are a mis- 
carriage of justice; against the best interests of the United States, and 
further, the salient points of administrative record have not been brought 
up, have not been reviewed and remain unanswered, particularly the 
pertinent law and points favorable to plaintiff's position. | 

A Memorandum of Points and Authorities is attached hereto, in 
accordance with the rules of this Court. | 
Respectfully submitted, 


/s/ Duncan Miller, pro 8 se 
ne 


[Filed April 19, 1963} 


MEMORANDUM OF POINTS AND AUTH ORITIES 
IN OPPOSITION TO PLAINTIFF'S 


MOTION FOR REHEARING 
Plaintiff's motion, filed pro Se, is merely repetitious of material 
presented to this Court in opposition to defendant's earlier motion for 
summary judgment and in support of plaintiff's cross-motion for the 
same relief. These motions were argued on April 3, 1963. An order 
sustaining defendant's motion, denying plaintiff's cross-motion and 
entering judgment in favor of defendant was filed in this cause on 
April 4, 1963. 
Primarily, plaintiff seeks to reargue issues decided adversely to 
him in Miller v. Udall, 307 F.2nd 676 (C.A. D.C., 1962), cert. den. 371 
U.S. 967. The motion for rehearing should be denied. 
Respectfully submitted, 
/s/ Thos. L. McKevitt 


Attorney, Department of 


Justice 
** * 


Attorney for Defendant 


[Certificate of Service] 


[Filed April 25, 1963] 
ORDER 


Upon consideration of the motion for re-hearing filed herein 
April 16, 1963, it is this 25th day of April, 1963 
ORDERED that the motion be, and the same hereby is denied. 


HARRY M. HULL, Clerk 
/s/By James N. Proctor il 
Deputy Clerk 
By direction of 


LUTHER W. YOUNGDAHL 
Judge 


[Filed May 1, 1963] 


REPLY TO DEFENDANT'S MEMORANDUM OF POINTS 
AND AUTHORITIES IN OPPOSITION TO P. 
MOTION FOR REHEARING 


I. 

Defendant's opposition seems to be totally lacking in “points and 
authorities" and he apparently concedes that there is no responsive 
answer or defense. Section 27 of the Mineral Leasing Act which hereto- 
fore has not been considered by the Federal judiciary as set forth in 
the motion is not "merely repetitious of material". | 

(1) There has been no denial that defendant's administrative 
officers have acted "in excess of statutory jurisdiction, authority and 
limitation." Thus under the Federal Administrative Procedure Act, 
Section 10(e), plaintiff is entitled to judgment as a matter of law. 

(2) On the moral issue involved, the best interests of the United 
States can only mean that judgment be entered in favor of plaintiff. 

(3) "The Government” cannot be a party to "restraint of trade" 
and a captive trustee to perpetrate a fraud in violation of statute, and 
errors of administration have created a disgraceful condition of affairs 
which only the Federal judiciary under the magic of the Constitution can 
erase. : 

(4) “Appeals Court decision" is not controling as clearly shown in 
the motion for new trial. | 

It would seem to be apparent beyond any possible doubt that 
"government under law", along with the honor of “government” sustaining 

the law, impells judgment in plaintiff's favor. | 
Respectfully submitted, | 


/s/ Duncan Miller, pro | se 
xe : 


[Certificate of Service] 


ADDENDUM 
Although the equitable cannot overcome such flagrant "violations 
of the statute” under the regulations a lease may have over twenty 


times the acreage in another. Total acreage in all three counts is only 
a small fraction of what may be held under lease in one unit. The 
adverse lessees hold or have held great numbers of leases of choice 
federal acreage. 

Farther, it is as the footnote in the defendant's memorandum of 
points and authorities for his motion shows--these situations here 
presented are isolated since no other applications could be filed or 
statutory rights initiated under the conditions that existed at all times 
pertinent to this case. Moreover,it was only where a conflicting valid 
lease application was pending prior to the issuance of a lease that there 
would be 2 “restraint of trade” which would seem to be the necessary 
ingredient to make the violation of the statute complete since there 
would seem to be no control of “lands leased" by restraint of another 
application otherwise. 


[Filed June 20, 1963] 


NOTICE OF APPEAL 


Notice is hereby given this 20th day of June, 1963, that Duncan 
Miller, Plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 4th day of April; 1963, motion for re-hearing and new trial denied by 


order filed April 25th, 1963. 


/s/Duncan Miller, pro se 
-_*£ * 
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BRIEF FOR STEWART L. UDALL, SECRETARY 
OF THE INTERIOR, APPELLEE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


DUNCAN MILLER, APPELLANT 
Vv. 


STEWART L. UDALL, SECRETARY OF THE INTERIOR, 
APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of Appeals Ramsey bre 


for the District of Columbia Circuit Assistant Attorney General. 


: Ri . Mar 5 
FILED oct 16 1963 ne ia ole 


RICHARD N. COUNTISS, 


GY Al, Attorneys, | 
Ofren toons Department of Justice, 


CLERK : 
Washington, D.C., 20530. 


QUESTIONS PRESENTED 


1. Whether, under the Mineral Leasing Act of 1920, a 
relinquishing lessee or one having prior knowledge of the 
relinquishment is automatically disqualified as an appli- 
cant for a new lease on the same land. 

2 Whether, under the Mineral Leasing Act of 1920, a 
lease committed to a unit plan is extended beyond its ori- 
ginal term when there is production within the unitized 
area before expiration of the original term. 

3. Whether a court may order a mineral lease cancelled 
when the lessee will not be bound by its decree. 


Questions presented 

Opinion below 

Jurisdiction. 

Statement... : 

Statutes and rules involved 

Summary of Argument....u....2.....-.-.:---c-ccesessecesecsnseneeecersreeeecees oh, 
Argument: 


I. The district court was correct in sustaining the 
Secretary of the Interior’s rejection of appellant’s 
lease: Of O88 coco cases Seel sca cases kstccacctvcvecestocermeesercee és 


A. There being no statutory or regulatory 
prohibition of lease applications by relin- 
quishing lessees, the Secretary was not ob- 
ligated to select offers by the relinquish- 
ine JOBRCRH Soa oes 


A lease coaiuhithed 4 to a unit plan is ex- 
tended beyond its primary term so long 
as the lease remains committed to the 
plan and production is had in paying 
quantities under the plan 


II. Dismissal of the suit was proper because of the 
absence of the lessees, who are indispensable 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18029 


DUNCAN MILLER, APPELLANT 
Vv. 


SrewarT L. UDALL, SECRETARY OF THE INTERIOR, 
APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR STEWART L. UDALL, SECRETARY 
OF THE INTERIOR, APPELLEE 


OPINION BELOW 


The district court did not write an opinion. The tran- 
script of proceedings before the district court is reprinted 
at pages 45-48 of the Joint Appendix. Its judgment 
granting the Secretary of the Interior’s motion for sum- 
mary judgment and dismissing the suit is printed at pages 
48-49 of the Joint Appendix. Its order denying appellant 
Duncan Miller’s motion for rehearing is printed at page 
50 of the Joint Appendix. 


(1) 


>) 


JURISDICTION 


On August 17, 1961, appellant filed an amended com- 
plaint in the District Court for the District of Columbia, 
seeking to have that court (1) hold unlawful and set 
aside seven decisions of the Secretary of the Interior; (2) 
order the cancellation of all leases conflicting with the 
lease applications of appellant that are rejected in the 
seven decisions in question; and (3) enter a declaratory 
judgment declaring the rights and duties of the parties 
(Jt. App. 1-5). Jurisdiction of the district court was as- 
serted to exist under Title 11, Sections 305 and 306 of 
the District of Columbia Code, Section 10 of the Adminis- 
trative Procedure Act, 60 Stat. 243, 5 U.S.C. sec. 1009, 
and the Declaratory Judgment Act, 28 U.S.C. secs. 2201, 
2202 (Jt. App. 1). The action came before the district 
court on cross-motions for summary judgment (Jt. App. 
28, 32) and, on April 4, 1963, Judge Youngdahl entered 
final judgment in favor of the Secretary and against ap- 


pellant and dismissed the suit (Jt. App. 48). A timely 
motion for new trial was denied April 25, 1963. Notice 
of appeal from the judgment was filed on June 20, 1963 
(Jt. App. 52). The jurisdiction of this Court rests on 28 
U.S.C. sec. 1291. 


STATEMENT 


This suit arises from the Secretary of the Interior’s 
rejection of 28 oi] and gas lease applications filed by ap- 
pellant pursuant to Section 17 of the Mineral Leasing 
Act of 1920, 41 Stat. 437, 448, as amended, 30 U.S.C. 
(1958 ed.) sec. 226. Count I of appellant‘s amended com- 
plaint is concerned with 26 of his applications that were 
rejected because they were filed subsequent to the date 
that applications covering the same lands had been filed 
by other persons. Section 17 authorizes the Secretary to 
lease lands “known or believed to contain oil or gas de- 
posits,” and provides that when “the lands to be leased are 
not within any known geological structure of a producing 
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oil and gas field, the person first making application for 
the lease who is qualified to hold a lease under this Act 
shall be entitled to a lease of such lands without competi- 
tive bidding.” At the time of appellant’s applications, 
such noncompetitive leases were for a primary term of 
five years and could be extended for an additional five 
years,! but they could be relinquished by the lessee before 
the expiration of either the primary or extended term. 

The Secretary of the Interior has provided by regula- 
tion, 48 C.F.R. 192.48, that when a noncompetitive oil 
and gas lease is relinquished or cancelled, the land in- 
cluded in that lease becomes subject to the filing of new 
lease offers. During the period when the applications in 
question here were filed, 43 C.F.R. 192.43 (1954 ed.) pro- 
vided that such new lease offers could be made “immedi- 
ately upon the notation of the cancellation or relinquish- 
ment on the tract book of the land office * * *.”* These 
notations were generally made during the hours that the 
land office was closed to the public, and the public learned 
of the availability of the land for new lease the first time 
the land office was open following the notation. 

In connection with the 26 applications in Count I, ap- 
pellant contended that the application prior to his was 
filed by the prior lessee of the land or his alter ego, and 
that the prior lessee or his alter ego was not a qualified 
applicant because of knowledge, by reason of the relin- 
quishment, of the possible date when the land would again 
become available for leasing. In each of the decisions cov- 
ering these 26 applications, the Manager of the local land 


2 Since the Mineral Leasing Act Revision of 1960, 74 Stat. 781, 
782, these leases simply have a primary term of 10 years. 


2 Title 48 C.F.R. 192.48 has since been amended (see 1963 edi- 
tion) to require that notices of relinquishment and other termi- 
nations be posted in the land office on the third Monday of each 
month, that these notices state that the lands involved are “sub- 
ject to simultaneous filings of lease offers until the fifth working 
day thereafter,” and that priorities be determined by public 
drawing. Approved in Thor-Westcliffe Development, Inc. V. Udall, 

U.S. App. D.C, ......... $14 F.2d 257 (19638), cert. den., 373 
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office rejected the contention and issued a lease to the 
prior applicant. In each instance, appellant unsuccessfully 
appealed to the Director, Bureau of Land Management, 
and to the Secretary of the Interior. The decisions of the 
Secretary are set out in the Joint Appendix, pp. 5-21, as 
Exhibits A through G of appellant’s amended complaint. 

Count II of appellant’s amended complaint is concerned 
with a single lease application submitted by appellant and 
designated New Mexico 031112, involving land included 
in a lease designated Las Cruces 065007-A. The applica- 
tion was rejected by the Secretary because the lease in- 
volved had been extended beyond its original lease term 
by inclusion in a unit plan. Section 17(b) of the Mineral 
Leasing Act of 1920, as added by the Act of August 8, 
1946, 60 Stat. 950, 952, as amended, 30 U.S.C. (1958 ed.) 
sec. 226e, allows lessees, whenever the Secretary deter- 
mines such to be in the public interest, to adopt and oper- 
ate their leases under a cooperative or unit plan of develop- 
ment or operation. When leases are committed tosucha plan, 
they shall “continue in force and effect as to the land com- 
mitted, so long as the lease remains subject to the plan: 
Provided, that production is had in paying quantities un- 
der the plan prior to the expiration date of such lease.” 

The Secretary of the Interior has provided for a lease 
extension under a cooperative or unit plan in a regulation, 
43 C.F.R. 192.122(b) (1954 ed.), that is virtually a di- 
rect quotation of the statutory language set out in the pre- 
ceding paragraph. 

The Manager of the local land office rejected appellant’s 
application and on appeal the Director of the Bureau of 
Land Management (Jt. App. 25, 27) and the Secretary 
(Jt. App. 6) upheld the rejection. 

On April 4, 1963, the district court granted the Secre- 
tary’s motion for summary judgment and dismissed the 
suit (Jt. App. 48-49). Appellant’s motion for new trial 
(Jt. App. 49, 51) was denied on April 25, 1968 (Jt. App. 
50), and notice of appeal to this Court was filed on June 
20, 1963 (Jt. App. 52). 


3 Appellant apparently has abandoned on appeal Count III of his 
amended complaint (Jt. App. 4-5). 
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STATUTES AND RULES INVOLVED 


The pertinent statutes and rules are set forth in the 
Appendix, infra, pp. 15-20. 


SUMMARY OF ARGUMENT 


I 


Under the then existing situation, the Secretary prop- 
erly rejected appellant’s lease offers as conflicting with 
prior applications by qualified applicants or as covering 
lands not available for leasing. 

A. Since there is no statutory or regulatory prohibition 
of new lease applications by relinquishing lessees, the 
Secretary was not obliged to reject their applications. 
The Secretary’s action in this regard has been approved 
by this Court in Miller v. Udall, 113 U.S.App.D.C. 389, 
307 F.2d 676 (1962), cert. den., 371 U.S. 967. 

B. Section 17(b) of the Mineral Leasing Act of 1920 
extends a unitized, noncompetitive lease beyond its ori- 
ginal term so long as production in paying quantities is 
had during the original term anywhere within the unitized 
area. There is no requirement that there be production 
on each lease that comprises the unit. 


H 


The trial court properly dismissed the suit because of 
the absence of the successful lessees, who are indispensable 
parties. 


ARGUMENT 
I 


The District Court Was Correct In Sustaining The 
Secretary Of The Interior’s Rejection Of Appellant's 
Lease Offers 


A. There being no statutory or regulatory prohibition 
of lease applications by relinquishing lessees, the Secre- 
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tary was not obligated to reject offers by the relinquish- 
ing lessees—Appellant’s Count I (Br. 7-12, Jt. App. 1-3) 
presents the identical fact situation that was presented 
to this Court in Miller v. Udell, 113 U.S.App.D.C. 339, 
307 F.2d 676 (1962), cert. den., 371 U.S. 967.° In that 
case, this Court upheld the action of the Secretary of the 
Interior, saying (p. 678): 


* * © [T)he Secretary of the Interior and the several 


ee @ the 
first making 
with the statutory 


comman 


The decision is unquestionably correct. There is no statu- 
tory or regulatory provision compelling the Secretary to 
exclude relinquishing lessees or persons having prior 
knowledge of the relinquishment from the class of persons 
who are entitled to file lease applications for the land re- 
linquished.* 

Appellant readily admits (Br. 6-7) that Count I is 
identical with the facts in Muller v. Udall, supra, but 
contends that Miller should be overruled because the Sec- 
retary’s approval of the prior applications is a violation 
of Section 27 of the Mineral Leasing Act, infra, p. 17 
(Br. 6-12). The irrelevance of this section is plain from 


’ Apparently, appellant plans to pursue before this Court the 
same persistent presentation of this invalid issue that he has 
pursued for so many years in Department of Interior proceedings. 
See Jt. App. 6, 14, 17 and three other cases in the District of 
Columbia District Court, Miller v. Udall, Civil No. 1268-61 (sum- 
mary judgment entered for defendant, September 28, 1962), Miller 
v. Udall, Civil No. 1381-62 (memorandum opinion filed and sum- 
mary judgment entered for defendant, November 21, 1962), and 
Miller v. Udall, Civil No. 3932-60 (summary judgment entered for 
defendant, November 21, 1962), now on appeal to this Court (No. 
18116). 


©In at least two of the Interior decisions challenged here, ap- 
pellant did not establish that all of the successful applicants were 
relinquishing lessees or persons having prior knowledge of the 
relinquishment (Jt. App. 15, 19). 
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its initial provisions, “Except as in this Act provided 
** *.” The leases in question were issued in exact com- 
pliance with Sections 1, 17 and 30b of the Act. Section 
27 concerns use made of lands after they have been 
leased. It has nothing to do with the issue of the present 
case which concerns issuance of the leases. Since this is 
clear, we will not elaborate on the many other reasons 
why appellant fails to show violation of Section 27, either 
in fact or law. 

Appellant’s classification of these leases as “immoral 
* * * mocking the judicial and legal functions of the 
Government” (Br. 9) comes with poor grace, since he has 
done the very thing he here condemns as immoral (Jt. 
App. 14). Also, in most instances the relinquishment 
had been noted on the tract books, and thus was public 
knowledge, for days and sometimes many weeks before 
appellant bothered to file his application (Jt. App. 18, 
15, 20, 29). 

For the foregoing reasons, appellant’s Count I has no 
merit and was correctly dismissed by the district court. 

B. A lease committed to a unit plan is extended be- 
yond its primary term so long as the lease remains com- 
mitted to the plan and production is had in paying quan- 
tities under the plan.—Count II of appellant’s complaint 
(Br. 12-14, Jt. App. 3-4) concerns the rejection of ap- 
pellant’s application to lease lands committed to a unit 
plan. The application was rejected, although submitted 
after the date fixed for the conclusion of the primary 
term of the lease, because the property under lease had 
previously been committed to a unit plan and there was 
production under the plan prior to the conclusion of the 
primary term of the lease; the lease was thus extended 
and land was not open for leasing by appellant (Jt. App. 
6, 27, 36, 44, 46-47). 

After setting out the purposes of cooperative and unit 
plans and giving the Secretary discretion to allow their 
establishment, Section 17(b) infra, pp. 16-17, provided 
at the time in question that “any * * * lease * * * com- 
mitted to any such plan that contains a general provision 
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for allocation of oil or gas, shall continue in force and 
effect as to the land committed, so long as the lease re 
mains subject to the plan: Provided, that production is 
had in paying quantities under the plan prior to the ex- 
piration date of the term of the lease.” (Latter emphasis 
added.) The pertinent regulation, 43 C.F.R. 192.122(b), 
infra, pp. 19-20, is virtually a direct quotation of this 
statutory provision. Prior to the adoption in 1946 of 
Section 17(b), the Secretary had relied on provisions 
in the unit agreement to extend unitized noncompetitive 
leases; however, at the Department of the Interior’s 
recommendation, Congress adopted the section and ex- 
pressly sanctioned the practice of extending unitized 
leases so long as there was production in paying quanti- 
ties anywhere in the unit area. Seaboard Oil Company, 
64 LD. 405, 411 (1957). As Seaboard states at p. 411: 


It is indisputable therefore that the intent of section 
17(b) was to extend unitized noneomipetive leases 
on the theory that are all, in ect, a single 
consolidated lease so t ction anywhere in 
the unit area will extend the leases even though 
there is no actual production from or allocated to a 
particular lease and even though the land in a lease 
35 not even deemed to be situated on the known geo- 
9 structure of a producing field. (Emphasis add- 


See also General Petroleum Corporation, et al., 59 LD. 
383, 388-890 (1947). 

Appellant’s arguments and theories on this issue have 
varied from tribunal to tribunal, but none of the grounds 
advanced at various times (Br. 12, 18; Jt. App. 6, 27, 
33-84, 38-39, 42) has any merit. There is no question 
of the fact that the extended lease was committed to 2 
unit plan prior to its expiration date and that there was 
production under the plan (Jt. App. 6, 27, 36, 44). These 
are the precise requirements of Section 17(b) and the 
Interior regulation. Contrary to appellant’s assertion 
(Br. 12), the question is “whether a lease somewhere in 
the unit produced oi] and gas in paying quantities * * °,” 
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and appellant cannot substitute “under the lease” for 
“ander the plan” in the quoted statutory proviso. The 
rather obvious and stated purpose of a unit plan, infra, 
p. 16, is to conserve the natural resources by uniting 
numerous leaseholds into a single cooperative plan of 
development. Appellant’s argument (Br. 12) that there 
must be production on each leasehold in the plan prior 
to the expiration of the primary term not only ignores 
this exact statutory language, but would render the stat- 
utory purpose meaningless since, regardless of unitiza- 
tion, production on the lease extends under its precise 
terms.’ Nor is there any requirement, contrary to appel- 
lant’s theory (Jt. App. 27), that the extension be noted on 
the tract book prior to the expiration of the primary 
term of the lease. The statute states that the extension 
is dependent upon unitization and production under the 
plan, not upon notation in the tract book. 

Appellant’s afterthought arguments (Br. 18) are like- 
wise without merit. Section 27 is irrelevant for the rea- 
sons discussed, supra, pp. 6-7. Nor was there any vio- 
lation of Section 10 of the Administrative Procedure 
Act. All questions raised by appellant were discussed 
and ruled on in the administrative opinions (Jt. App. 
6-21, 25-27) despite the generally frivolous nature of 
the questions. This is more than the statute requires. 

For the foregoing reasons, appellant’s Count II has no 
merit and was correctly dismissed by the district court. 


af 


Dismissal Of The Suit Was Proper Because Of 
The Absence Of The Lessees, Who Are Indispensable 
Parties 


Essential to relief for the appellant is cancellation of 
the 27 leases already issued to lessees the Secretary de- 


* The lease term at the time in question here was “for a 
primary term of five years and so long thereafter as oil or gas 
is produced in paying quantities.” 48 C.F.R. 192.40 (1954 ed.). 
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termined to be first qualified applicants. But these les- 
sees, whose contract rights appellant seeks to cancel, are 
not parties to the suit, which involves only appellant and 
the Secretary of the Interior. Because of the inescapable 
involvement of these lessees’ rights, we submit that they 
are indispensable parties to this suit and that their 
absence compelled dismissal 


rgument but the court did 
argument is also made in South- 
Corporation V. Udall (No. 17,545), 
Court on October 8, 1963. The argu- 
the definition of an indispensable 
17 How. 180, 139 
(1854), and State of United States, 87 
F.2d 421, 425-428 (C.A. the application 
of the indispensable party rule 
ent of the Interior, 
435 (1924); New Mexico v. Lane, 
and Litchfield v. Register and Receiver, 9 Wall. 575 
(1869). The argument also pointed out that Pan Ameri- 
can Petroleum Corporation V. Pierson, 284 F.2d 649 
(C.A. 10, 1960), cert. den., 366 U.S. 936, and Adams V. 
Witmer, 271 F.2d 29 (C.A. 9, 1958), could possibly be 
relied upon by the missing lessees to relitigate the whole 
matter in the Ninth and Tenth Circuits and thus frus- 
trate any orders this Court might issue to the Secretary. 
Without making this argument as elaborately as we 
did in the Miller and Safarik briefs, we submit that sub- 
sequent developments have shown its essential correct- 
ness. By the Act of October 5, 1962, 76 Stat. 744, Con- 
added Sections 1361 and 1391(e) to Title 28 of 
the United States Code. 28 U.S.C. sec. 1861 reads as fol- 
lows: 
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§ 1861. Action to compel an officer of the United 
States to perform his duty 
The district courts shall have original jurisdiction 
of any action in the nature of mandamus to compel 
an officer or employee of the United States or any 
i thereof to perform a duty owed to the plain- 


28 U.S.C. sec. 1391(e) reads as follows: 


(e) A civil action in which each defendant is an 
officer or employee of the United States or any 
agency thereof acting in his official capacity or under 
color of legal authority, or an agency of the United 
States, may, except as otherwise provided by law, 
be brought in any judicial district in which: (1) a 
defendant in the action resides, or (2) the cause of 
action arose, or (3) any real property involved in 
the action is situated, or (4) the plaintiff resides 
if no real property is involved in the action. 

The summons and complaint in such an action 
shall be served as provided by the Federal Rules of 
Civil Procedure except that the delivery of the sum- 
mons and complaint to the officer or agency as re- 
quired by the rules may be made by certified mail be- 
yond the territorial limits of the district in which 
the action is brought. 


Whatever may have been the possibilities of the success- 
ful lessees’ relitigating the issues of this case before the 
enactment of these provisions, it is quite clear that they 
can now relitigate them if this Court’s decision jeopar- 
dizes their rights. They are in a position to sit back and 
watch this Court’s disposition of the case to see if it is to 
their liking. If it is not, then they can get the case com- 
pletely reconsidered in their own district.* 


8 Wright v. Paine, 110 U.S.App.D.C. 100, 289 F.2d 766 (1961), 
is an oblique illustration of the reality of this possibility. Paine 
sued the Secretary without joining Wright, a competing applicant 
for an oil and gas lease. When the Secretary lost and appealed, 
Wright then sought to intervene. This Court vacated the judg- 
ment for Paine and remanded the case to let Wright intervene, and 
it was necessary for the district court to rehear the case. 110 
U.S.App. D.C. at 101, 289 F.2d at 767, fn. 2 
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The probable inefficacy of the court’s decree is one of 
the basic reasons for requiring dismissal of a suit for 
lack of indispensable parties. Although lack of jurisdic- 
tion is often asserted as the prime reason for the dis- 
missal, the Supreme Court has shown that it is not the 
only basis. In Mallow v. Hinde, 12 Wheat. 198, 198 
(1827), the Court said: 


We do not put this case u the ground of jur- 
isdiction, but upon a much roader ground, which 
must equally apply to all courts of equity, whatever 
may be their structure as to jurisdiction. We put 
it on the ground that no court can adjudicate di- 
rectly upon a person’s right, without the fay being 
either actually or constructively before the court. 

In Barney V. Baltimore City, 6 Wall. 280 (1867), after 
quoting the definition of indispensable parties from 
Shields v. Barrow, 17 How. 130, 189 (1854), the Court 
went on to say (6 Wall. at 285): 


This language aptly describes the character of 
the interest of the Ri in the land of which 
partition is sought in thi suit, and in the account 
which is asked for, of rents and profits. If a decree 
is made, which is intended to bind them, it is man- 
ifestly unjust to do this when they are not parties 
to the suit, and have no opportuni h 
But as the decree cannot bind them 
mot for that very reason 
the other i 


no decree to 
{Emphasis added.] 
The lessees of the land involved in this case cannot be 
bound by any decree in it, and by an action under 28 
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U.S.C. sec. 1861 it may be possible for them to frustrate 
any administrative efforts by the Secretary to carry out 
a decree ordering him to cancel] their leases. 

In the Miller, Safarik and Southwestern Petroleum 
briefs, we recognized that refusal of courts in the District 
of Columbia to adjudicate the appellants’ cases without 
the missing lessees might leave them without judicial 
review of the administrative action of which they com- 
plained. But we further argued that the problem of sup- 
plying them a forum was legislative rather than judicial 
and that the federal courts could not assume jurisdiction 
Congress had failed to grant them. Although Congress 
has acted to remedy the situation, its action did not come 
in time to aid appellant. Appellant filed its suit on Au- 
gust 17, 1961, over a year before enactment of 28 U.S.C. 
sec. 1861. Since 28 U.S.C. sec. 1404 allows a change in 
venue only to a district where the action could have been 
brought at the time it was filed, Hoffman v. Blaski, 368 
U.S. 885 (1960), appellant could not have transferred 
the suit after enactment of 28 U.S.C. sec. 1361. Further- 
more, appellant could not have initiated a new suit after 
the change of the law because any action contesting a de- 
cision of the Secretary involving an oil and gas lease 
must be brought within 90 days. Act of September 2, 
1960, 74 Stat. 790, 80 U.S.C. sec. 226-2. Despite the 
seeming harshness of appellant’s being placed in a jur- 
isdictional limbo, we still submit that the fact that this 
Court’s decree cannot be effective against the successful 
lessees necessitates dismissal of the suit. 
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CONCLUSION 


_ For the foregoing reasons, the judgment of the dis- 
| trict court dismissing the complaint should be affirmed. 


Respectfully submitted, 


RAMSEY CLARE, 
Assistant Attorney General. 


RocER P. MARQUIS, 
THomas L. McKEvITT, 
RICHARD N. COUNTISS, 
Attorneys, 
Department of Justice, 
Washington, D.C., 20530. 
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APPENDIX 


Section 1 of the Mineral Leasing Act of February 
25, 1920, 41 Stat. 487, as amended, 30 U.S.C. sec. 181, 
provides in part as follows: 


Deposits 0 * * © oi] * * * or gas, and lands 
containing such deposits owned by the United States 
[with certain exceptions] shall be subject to dis- 
position in the form and manner provided by this 
‘Act to citizens of the United States, or to associ- 
ations of such citizens, or to any corporation organ- 
ized under the laws of the United States, or of any 
State or Territory thereof, or in the case of coal, 
oil, oil shale, or gas, to municipalities. ° * °. 

Section 17 of the Mineral Leasing Act of 1920, 41 Stat. 
487, 448, as amended by the Acts of August 8, 1946, 60 
Stat. 950, 951, and July 29, 1954, 68 Stat. 583, 584, 30 
U.S.C. sec. 226, read in part at the time appellant made 
his lease offers as follows: 


All lands subject to disposition under this Act 
which are known or believed to contain oil or 
deposits may be leased by the Secretary of the In- 
terior. * * * When the lands to be leased are not 
within any known geological structure of a produc- 
ing oil or gas field, the person first making applica- 
tion for the lease who is qualified to hold a lease 
under this Act shall be entitled to a lease of such 
lands without competitive bidding. * °* ° Leases 
issued under this section shall be for a primary term 
of five years and shall continue so long thereafter 
as oil or gas is produced in paying quantities. 

Upon the expiration of the initial five-year term 
of any noncompetitive lease maintained in accord- 
ance with applicable uy i ipa ents and reg- 
ulations, the record titleholder thereof shall be en- 
titled to a single extension of the lease, unless then 
otherwise provided by law, for such lands covered 
by it as are not on the expiration date of the lease 
withdrawn from leasing under this section. * °° A 
noncompetitive lease, as to lands not within the 
known geologic structure of a producing oil or gas 
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eld, shall be exten 
so long thereaf 
i tities. 
lan 
ducing 
riod of 
gas is produced tities. 
Section 17(b) of the Mineral Leasing Act of 1920, 
- added by the Act of August 8, 1946, 60 Stat. 950, 952, 
the Act of July 29, 1954, 68 Stat. 585, 380 
USC. (1958 i in pertinent part 
at the time appellant made hi 


For the purpose conserving the 

natural resources gas pool, field, or like 
ther or not any 

is then 


separate! 
and operating under a C00! 
development or operation 0: 
thereof, 
Secretary 


retary is 
the consent of the 
tablish, alter, change oF revoke drillin 
minimum royalty, and ro 
d to make 
with like 
connection with the institu- 
such cooperative or unit 


plan as he may ry or proper to secure 
uu 


the proper protection of the public interest. * * * 
a a « ° 
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any renewal thereof, or, any 
tha’ become the subject of 
plan of developmsnt or 
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under any of said sections which has heretofore or 
may hereafter be committed to an, such plan that 
contains a general provision for allocation of oil or 
gas, shall continue in force and effect as to the land 
committed, so long as the lease remains subject to the 
plan: Provided, That phagesirr is had in paying 
uantities under the plan prior to the expiration 
te of the term of such lease. * * * 


Section 27 of the Mineral Leasing Act of 1920, 41 
Stat. 487, 448, as amended by the Act of August 8, 1946, 
60 Stat. 950, 955, 30 U.S.C. (1958 ed.) sec. 184, pro- 
vided in pertinent part at the time appellant made his 
lease offers: 


Except as in this Act provided, if any of the lands 
or ig oar leased under the provisions of this Act 
shall subleased, trusteed, possessed, or controlled 
by any device permanently, temporarily, di , 
indirectly, tacitly, or in any manner whatsoever, 
so that they form a part of or are in anywise con- 
trolled by any combination in the form of an unlaw- 
ful trust, with the consent of the lessee, or form the 
ea of any contract or conspiracy in restraint of 
tra e,in the mining or selling of © * oil, oil shale, 
gas, * * * entered into by the lessee, or any agree- 
ment or understanding, written, verbal, or otherwise, 
to which such lessee be a , of which his or 
its output is to be or become the subject, to control 
the ete or prices thereof or of any holding of such 
lands by any individual, partnership, association, 
co 
lan 


cs oagen or control in excess of the amounts of 
rovided in this Act, the lease thereof shall 
be forfeited by appropriate court proceedings. 

Section 80(b) of the Mineral Leasing Act of 1920, 
added by the Act of August 8, 1946, 60 Stat. 950, 956, 
30 U.S.C. sec. 187b, provides in part: 


Notwithstanding any provision to the contrary in 
section 80 hereof, a lessee may at any time make 
and file in the appropriate land office a written re- 
linquishment of all rights under oil or gas 
lease issued under the authority of this Act or of 
any legal subdivision of the area included within any 
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such lease. Such relinquishment shall be effective 
as of the date of its filing * * *. 


Part 191 of Title 48 of the Code of Federal Regulations 
sets forth the general regulations applicable to mineral 
permits, leases, and licenses. 43 C.F.R. 191.8 (1954 ed.) 
provides: 


ES 191.3 Who may hold eget ose its. eae 
ing permits and mineral leases may 

inl only to (a) citizens of the United States; (b) 

associations of such citizens; (c) corporations or- 

ganized under the laws of the United States or of 

any State or Territory thereof; or (d) in the case 

of coal, oil, oil shale, or gas, municipalities. A min- 

eral lease or permit will not be issued to a minor 

but oil and gas leases may be issued th i guard- 
jans or trustees of minors in their behalf. 

Part 192 of Title 43 of the Code of Federal Regula- 

tions sets forth the regulations pertaining to oil and gas 

leases. 43 C.F.R. 192.43 (1954 ed.) at the time of ap- 


pellant’s lease offers provided: 


§ 192.43 Opening of lands to further filings, where 
a non competitive oil and gas lease is canceled or 
relinquished. Where a noncompetitive lease is can- 
celed or relinquished and the lands involved are not 
on the known geologic structure of a producin; oil 
or gas field or are not withdrawn from further leas- 
ing, immediately upon the notation of the cancella- 
tion or relinquishment on the tract book of the land 
office or on the tract book of the Bureau of Land 
Management, if there is no land office for the State, 
the lands shall be open to further oil and gas lease 
offers. Offers received in the same mail or over the 
counter at the same time, will be considered simul- 
taneously filed and priority to the extent of the con- 
flicts between them will be determined by a public 
drawing in accordance with the procedure prescribed 
in § 295.8 of this chapter. 


It was amended on December 8, 1959, 24 Fed. Reg. 
9846, and now reads in pertinent part as follows (see 43 
C.F.R. 192.43, 1963 ed.) : 
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(a) Lands in cancelled or relinquished leases or 
in leases which terminate by operation of law for 
non-payment of rental pursuant to 30 U.S.C. sec. 
188, which are not withdrawn from leasing nor on 
a known geological structure of a bees asd oil and 
gas field shall be subject to the filing of new lease 
offers only after notation on the official record of the 
cancellation, relinquishment, or termination of such 
lease and only in accordance with the provisions 
of this section. All lands covered by leases which 
expire by operation of law at the end of their pri- 
mary or extended terms shall likewise be subject to 
the filing of new lease offers only in accordance 
with the provisions of this section except that no- 
tation of such expiration of the leases need not be 
made on the official records. 

(b) On the third Monday of each month or the 
first working day thereafter if the land office is not 
officially open for business on the third Monday, the 
authorized officer of the Bureau of Land Manage- 
ment will post on the bulletin board in each land 
office a list by subdivision, section, township and 
range if surveyed or officially protracted, or, if un- 


surveyed, by the metes and bounds description of 
the lands in leases which expired, were cancelled, 
relinquished in whole or in part, or terminated and 
which will become subject to leasing at 10 o’clock 
a.m. on the fifth working day thereafter ther 
with a notice Paure that the lands in such leases 


are subject to simultaneous filings of lease offers 
from the time of such posting until 10 o’clock a.m. 
on the said fifth working day thereafter. 


e e e e 


(d) If more than one offer to lease all or any 

part of the acreage covered by an expired, cancelled, 

relinquished, or terminated lease is filing during 

the period provided for in paragraph (b) of this 

section, their priorities will be determined by a 

Boblte drawing in accordance with § 295.8 of this 
pter. 


Title 48 C.F.R. 192.122(b) (1954 ed.) provides: 


(b) Any other lease issued under any section of 
the act, committed to any such plan that contains a 
general provision for the allocation of oil or gas, 
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APPELLANT'S REPLY BRIEF 


STATEMENT 


Appellee's answering brief has ignored the strongest arguments 
presented by appellant in his main brief and has failed to dispute ap- 
pellant's main thesis. This Reply Brief will attempt to refocus the 
main statutory issues which are before the Court. | 


POINT I 


Count 1. 


THE SCOPE OF JUDICIAL REVIEW OF APPELLEE'S 
OFFICERS' ACTION IS PARTICULARLY GROUNDED 
IN SECTION 27 OF THE MINERAL LEASING ACT. 

Appellee's brief “has its tongue in its cheek" and is ambivalent 


as to the criterion this Court should use in reviewing Appellee's officers’ 
actions. 

On the issues said brief, in Argument IA, is evasive! as is thus 
illustrated: 


Appellee's Argument on Section 27 


The irrelevance of this section is plain from its 
initial provisions, 'Except as in this Act provided 
**+*.” The leases in question were issued in 
exact compliance with Sections 1, 17 and 30b of 

the Act. Sec. 27 concerns use made of lands after 
they have been leased. It has nothing to do with the 
issue of the present case which concerns issuance 


of the leases.” 

It is clear that said "Except[ions] in this Act provided" refer only 
to lawful exceptions such as the limitations on acreage amounts held 
under lease as permitted under the "Act" which is prescribed under 
Section 27, these limitations being except[ed] or waived pursuant to 
Section 17(b); also, the existence of such a unit creates the question 
of minor anti-trust violations of Section 27. Section 27's prohibitions 
most emphatically cover [these] leases. There were leases and there 
are leases. The leases that were became the leases that are 2 by the 


, Lawyers will be lawyers. They wish to win cases, but as it was nicely said 
by a high federal judicial officer, "The Government always wins when justice is 


done.” 
2 Two peas out of the game pod. 


3 
use of "device", "unlawful trust" and “restraint of trade", as precisely 
spelled out in main brief (page 7): | 


"Except as in the Act provided" is found in the text of the statute 


specifically as follows: 
" “All leases operative under any such plan ap- 
proved or prescribed by the Secretary shall 
be excepted in determining hol Ss Or con- 
trols under the provisions of any section of 
this act." (Emphasis supplied. 


Section 27 provides, in opposition to the quoted language of Sec- 

tion 17(b): | 
",.. Or of any holding of such land by any in- 
dividual, partnership, association, corporation, | 
or control in excess of the amount of lands pro- 
vided in this act, the lease thereof shall be for- | 
feited by appropriate court proceedings." 
(Emphasis supplied.) 


I 


| 
Except[ion] of Possible Anti-trust Violation: 


In the language of Section 27, the preceding sentence prior to the 
phrase "Except in the Act provided" excuses a "combination" for "con- 
structing and carrying on business of a refinery". These again are the 
only Except/ions] that have any meaning or pertinency. | 

It would appear that Appellee's brief imposes upon the intelligence 
and credulity of this Court. | 


“This is the true difference between the free and | 
open societies of the western world and the Com- 
munist dictatorships; in the one the government 
is bound by law; in the other the government 
makes what masquerades as law according to 

its fiat." The Supreme Court and the Federal 


System -- Archibald Cox, California Law Re- 
view, Dec. 1962, page 819. 
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The response brief, to say the least, does not sincerely deal with 
the statute as it should.” 


POINT If 
GOVERNMENT UNDER CONSTITUTIONAL LAW 
HIGHLIGHTS MORAL ISSUE. 

Appellee's brief wishes to dispose of this issue by attributing to 
Appellant the very thing he is complaining about. Even assuming that 
Appellant is correctly charged, which Appellant categorically denies, 
the charges are wholly irrelevant. It is not any "poor grace" that Ap- 
pellant may have exhibited, but it is the very foundation or standards 
upon which the law rests which is at issue. The learned English judge 
in the "Denning Report" observed in government "that morality was 
the basis of all law.” 


However, to set the record straight, Appellant had not "done the 
very thing.” In the case to which Appellee points (page 7, 2nd par.), 
the facts and circumstances were completely different in these re- 
spects: 

(1) The application was rejected. 

(2) It was not filed immediately upon the opening of the land 
office. 

(3) It was not filed the first day that the office was open to the 
public after the notation of a cancelled lease on such records prior to, 
or during the time the office was closed to the public. 


Actually, the mix-up was of no significance whatsoever as related 
to this action. 


Unfortunately it is true but fortunately recorded, and well docu- 
mented that administratively these moral mal-administrations have 


8 Highly esteemed are Appellee's counsel; response brief is masterful with such 
a weak case. What a job they could do from Appellant's viewpoint and side: It 
would seem that they automatically (perhaps unconstitutionally) respond to de- 
fend any action for administrative review, regardless. 


| 
5 | 
not been uncommon; but to seek judicial approbation of, and attempt 
to lower the aii integrity to this level is unthinkable as well as 
plainly wrong? 
| 
"The breakdown in morality by labor, by busi- 
ness—and by political leaders looms as ominous | 
as the boast by foreign powers that they intend to 
bury us." Hon. Charles E. Whittaker, as spoken 
in address, University of Michigan, April 1962. 
Appellee's officers have administratively "buried alive" McKay 
v. Wahlenmaier, 96 App. D.C. 313, 226 F.2d 35 (1955) (where this Court 
struck down fraud); likewise, to the same end Barash v. Seaton, 103 U.S. 
App. D.C. 159, 256 F.2d 714 (1958) (striking down arbitrariness and ca- 


priciousness). 


Surely the standards set up by the above must be upheld to pre- 


serve government under law. 


Plaintiff's Points and Authorities to the Court below further refute 
the reponse brief's statement that the leases (in question) were issued 
"in exact compliance with Sections 1, 17 and 30(b) of the Act." Also, 
these points demonstrate the violation of Section 27. | 


"Section 1" has no real pertinency. It only deals with preliminary, 
general qualifications of a lease applicant. | 


4 wMorality is the spring of popular government." George Washington s Fare- 
well Address. 
5 one of the requisites for setting aside administrative decision. ‘See Mo- 
Kenna v. Seaton, C.A. (1958) 259 F.2d 780, 104 U.S. App. D.C. 50, certiorari 
denied 79 S. Ct. 57, 358 U.S. 885, L.Ed. 2d 71. 


Points and Authorities (from Plaintiff's 
Motion for Rehearing). 


Count I: 


Plaintiff hereby submits his points and authorities by quoting ver- 
batim those of the defendant in support of his motion for summary judg- 
ment, as broken up into appropriate phrases with following statement 
of points and cited authority sustaining plaintiff's position: 


Section 17 


"Under the provisions of Section 17 of the Mineral 
Leasing Act of 1920, as amended, 30 U.S.C. sec. 
226, noncompetitive oil and gas leases are to be 
issued to the first qualified applicant...” 
1. This is 100% in accord with plaintiff's position; it should also 
be observed this section only allows a lease to be held for a primary 
and secondary term of five years (a total of ten) absent production in 


paying quantities. 


Section 30(b) and Section 27 


” |. . and, under Section 30(b) of the same Act, 
30 U.S.C. sec. 187b, a lessor may relinquish 
his lease at any time.” . 

2. Certainly a lessee may relinquish according to Section 30(b); 
however, in the instant case, instead of a restoration to the public domain 
by said relinquishment, there was imposed upon the Government Land 
Office "an unlawful trust” as prohibited by Section 27 of the Mineral 
Leasing Act of 1920, 30 U.S.C. sec. 184. The relinquishing lessees or 
their alter egos were the beneficiaries of such a trust. 

‘In numerous instances the plaintiff, who is ac- 


tively engaged in the oil and gas lease business, 
has filed applications for leases covering lands 
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included in applications filed, at an earlier date, 
by third parties. In other words, in these situa- 
tions the plaintiff has "top filed." He has done 
this because of his contention that the earlier 
applicants were not qualified in that they were 
either individuals who had relinquished prior 
leases on the same land or individuals who were 
‘alter egos' of such lessees." 


Section 27 


3. Plaintiff has "top filed" 6 because prior to issuance of a lease, 
the lands involved were subject to a qualified application under said Sec- 
tion 17 and the relinquishing lessees or alter egos were not qualified 
over plaintiff to hold a new lease because: then, their applications did 
“form the subject of... contract”. . . in restraint af trade" in viola- 
tion of Section 27 (in other words, plaintiff's statutory right to a lease 
pursuant to his application was restrained unlawfully in violation of 
other pertinent provisions of this section cited herein). | 

"In all of these cases, plaintiff has contended 
that one who relinquishes a lease is not "quali- 
fied" to file another application as soon as the 


relinquishment is placed of record and the land 
thereupon again becomes available for leasing." 


Section 27 

4. But plaintiff has so contended that this was in violation of Sec- 
tion 27 which prohibits said leases to be "controlled by any device..." 
There was a device used: namely, that of said "unlawful trust” which, 
in other words, amounted to "rigging" the records and filing by the 
beneficiaries of the new applications with foreknowledge within a few 
moments after the Land Office opened for the first time such lands 
were available for leasing after being noted on the tract book records 


| 
6 sy ands available for leasing frequently have several applications "top filed" and 
the land office is required to select the first qualified one. Sometimes the first one 
is rejected for relatively trivial reasons as compared with those submitted here. 


7 Administrative decisions have held that leases under the Act are contracts. 


8 
while the Land Offices were closed to the public. 


"He has contended that this former practice was 
unfair because the prior lessees or their alter 
egos had information not known to the plaintiff 
and, for that reason, those applicants should be 
barred." 


Section 27 


5. This practice was not only unfair but was a "combination in 
the form of an unlawful trust with consent of lessee" as prohibited by 
said Section 27 since there was attempted further combination and union 
of the old leases relinquished held under Section 17 which were in their 
final terms (and maximum allowed by statute) for new leases under the 
same section. This was clearly 2 monopoly in violation of the anti-trust 
provisions of said Section 27 of the Act, also other pertinent anti-trust 
sections. 

"This contention was consistently rejected by 
managers of the various land offices who were 
called upon to consider the plaintiff's later filed 
applications. Plaintiff, however, in almost all 
instances appealed to both the Director, Bureau 
of Land Management, and to the Secretary of the 


Interior who also failed to agree with plaintiff's 
position." 


Sections 17 and 27 


6. Plaintiff's contention that there was a violation of Sections 17 
and 27, the "heart and soul of the Act" was never interpreted in any ad- 
ministrative proceedings. 


POINT I ! 
Count 2 | 
A LEASE EXPIRED BY OPERATION OF LAW CAN- | 
NOT BE REVIVED TO KILL A STATUTORY RIGHT | 
BREATHING LIFE FROM THE STATUTE. 
Appellee's brief refuses to face any issue but seems to persist 
in clouding all issues. Section 17(b) which is the statutory authority 
for a unit initially prescribes that its provisions apply "to conserve 
the resources of any oil or gas pool, field." Hence, before having 
a "unit" which complies with the statute, the element of production 
must be accomplished and present. It follows, then, that the phrase 
“had production under the plan" must necessarily apply to the indi- 
vidual lease itself. This phrase was added in the 1954 Amendment 
and must be read in context. In other words, production must be had 
before a "plan" is to be had under the Act. As Appellee points out, the 
purpose of such a unit is for oil conservation. Nothing can be conserved 
which is not first held in possession. So a unit in existence without pro- 
duction is not one provided for or in accord with the statute here in- 
volved (Section 17(b)). | 


Importance of the notation rule (there were other applications, 
Appellant drew No. 1 priority in drawing) is that there was nothing to 
prevent the lease from expiring by operation of law and becoming a 
part of the unappropriated public domain as it did while if there had 
been a notation, even if an erroneous one, according to Appellee's own 
ruling this would have kept the lands from reverting to public domain. 
This procedure has been followed for the whole period of the existence 
of the Mineral Leasing Act when there is a termination by operation of 
law (such as there was in this case). Countless applications have been 
filed on this basis and leases issued. | 


| 
The dead lease was arbitrarily held to be reincarnated because of 
the "unit". This after Appellant's application received No. 1 priority. 
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The purpose of unit agreements is to conserve hydro-carbons by 
operating the “unit area" as a unit and treating the contiguous reservoir 
under any such field so as to produce all oil possible under all of the 
wells that might be in the field, which can, and reasonably, result in 
the "shutting in” of otherwise productive wells on the reservoir if it 
is determined that it would be better to shut in its production for the 
benefit of the entire "unit" covering the reservoir. Such shut-in wells 
might be injected with gas or water to drive the oil to the other wells 
in the unit on the same reservoir. 


Hence, the phrase “had production under the plan" can have no ~ 
other meaning than that a “lease” must prove its mettle by having pro- 


duction in paying quantities while it is under the plan "prior to the ex- 
piration date of the final extended term of such lease.” But once it has 
“had such oil in paying quantities under the plan" it does not have to 
contime. By contrast, (cf. Appellee's (Br. 9, line 11) erroneous concep- 
tion of the issue) an ordinary lease not under such a plan cannot stop 


having oil in paying quantities but its life remains only as long as it 


continues to have it in "paying quantities." (Section 17) The Solicitor's 
decision cited by response Brief, Seaboard Oil Company, 64 1.D. 405 


was promulgated in 1957, which was after the statutory rights here in- 
volved were established and has no pertinency to the facts under con- 
sideration here. 


Therefore, the Seaboard decision is irrevelant to the essential 
issue, which is the “lawful right” of an individual as promised by the 
statute and due process of law. However, the Seaboard decision does 
show how this particular set of circumstances is isolated, because no 
application could be filed under similar circumstances. ° 


——— 


8 Furthermore, now, (and for three years back) even where there is a lease 
operation of law expiration there has to be a posting before lands are available 
for new leasing. 43 CFR 192.43. 
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| 
Appellee wishes to have sustained retroactively a ruling contrary 


to the statutory provisions which could serve to give away a hundred 
or even two hundred square miles or more of leases or permit leases 
to be held, in effect, beyond their statutory life because of one producing 


well somewhere, at some spot therein, in such a vast area.?| 
| 


The response brief in its argument "B" dealing with the “unit 
question" (2-1/2 pages on 7, 8 and 9) makes an erroneous argument by 
slipping in a fallacy and working with it, this being the phrase “primary 
term of the lease." Page 15 of appendix quotes Section 17 and identifies 
the primary 5-year term as distinguished from the extended term of 
five years. Thus the responding brief on page 9 is twisting completely 
out of context the statutory language because the old lease had termi- 


nated at the end of an extended term by operation of law. 


Thus the briefing is very misleading as a whole, also, specifically 
where it says there was production under the plan prior to the conclu- 
sion of the primary term of the lease. If this were true the lease 
would not have been inexorably terminated and expired.’ On the op- 
posing side, the briefs submitted by Appellant are unassailable on the 
facts, the law, and therefore, the conclusions. | 


In plaintiff's points and authorities, Count 2 was covered, as it 
will be seen, specifically pointing out that it was the secondary or 
extended term that created the issue: 


9 while at the same time denying Appellant his single lease. This would undo 
the "rule of law" that one was entitled to rely on what the law promised which has 
been sustained for hundreds of years, stemming from the Magna Charta. 


4 His No. 2 question presented, is again different "original term." This in- 
dicates attempts to confuse the Court. Cf., how Appellant states the question 
clearly. 
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From Points and Authorities and Motion 
for Rehearing 00 
Leases terminate by operation of law (Sec. 17) at the end of their 
secondary term unless they are producing oil in paying quantities. The 
subject leases did so expire and plaintiff acquired a statutory right to 
a lease pursuant to same Section. 


While under Section 17(b) a lease committed to a unit agreement 
does not terminate if it "had production." In other words, it does not 
have to continue to produce in order not to terminate. The impossi- 


bility of any other interpretation is apparent. That it may not terminate 


because of production in another lease in a unit somewhere seems to be 
defendant's unsubstantiated inference. The theory of the unit agreement 
is that one well may be shut in or sacrificed for the benefit of other pro- 


ducing wells on the specific productive structure. a 


The Court should take judicial notice of the highly critical com- 
ments made by Senator Anderson on the defendant's officers’ handling 
of unit agreements in other particulars as brought out in the hearings 
at Albuquerque, New Mexico, “held a number of years previously. 


Surely the defendant's officers have no authority under the law to 
interpret a statute to grant such unlawful largess and there has been 
no submission of one single responsive or pertinent reason explaining 
why they have the authority to do this under Mineral Leasing Act and 
the sections involved (Sections 17 and 17(b)). It will be noted that Sena- 
tor Anderson in the hearings, supra, (pages 62, 63, 64, 65-94, 95) par- 
ticularly brought out that unit agreements were mainly to allow large 
holdings beyond those allowed by the Act. In view of such a history 


—— 


ak: A lease in a unit may be over 12 miles from another lease in the same unit. 


12 wo Investigate Observance or Non-Observance of the Acreage Limitations 
of the Mineral Leasing Act" Hearings by sub-committee of Committee on In- 
terior and Insular Affairs, United States Senate, 84th Congress, Sept. 20 to 
Oct. 1, 1956, US. Govt. Printing Office 87402. 
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the Court should carefully review Count I. 


In Seaton v. Texas Co., 256 F(2d) 718, the Court with wisdom 
said: 


would leave uncorrected plain legal error, his 
authority would be so absolute as to be inconsis- 
tent with basic conceptions of a government under 
law." (Emphasis supplied.) 


| 
"|, . to let the administrators’ action stand | 
| 


| 
POINT IV | 
\ 


THE LESSEES ARE NOT INDISPENSABLE PARTIES. 


Appellee is eT the Court to overrule its well considered opin- 
ion in Barash vy. Seaton;* 103 U.S. App. D.C. 159, 163, 256 F.2d 714, 
718 (1958), and to now hold that the lessees are indispensable parties. 
This question had been extensively briefed by the government in the 
Barash case (Brief for Appellee, No. 14,069, pp. 11-14), and for the 
main part Appellee is repeating those arguments and relying on the 


The Court in the Barash case based its decision on Work v. State 
of Louisiana, 260 U.S. 250, 254-255, 70 L.Ed. 259 (1925). The basis of 
the Work case was that the homesteaders were not indispensable parties 
since the suit was not one to establish title to the land, and was one to 
determine whether the Secretary's action was illegal. Similarly, this 
is not a suit to establish title in land. The lessees are not indispensable 
parties since they never had any property rights if the Secretary's ac- 
tion is illegal, just as the homesteaders had no property rights in Work 
v. State of Louisiana, supra, if the Secretary's action was illegal. Twenty- 
seven leases involved might seem to be excessive; however, one lease 


same cases. 


13 The decision on the merits of the case was a 2-1 decision. However, none 
of the Judges found that the missing lessee was an indispensable party. 


may have thirty or forty times as much acreage as in another lease as 
allowed under the “Act” and cancellation is clearly mandatory under 
the circumstances. See Bosche v. Udall, #832 (May 27, 1963), where a 
bona fide conflicting applicant's application pending before lease is- 
suance was deemed to be entitled to a lease, and a lease existing for a 
great many years held by an unqualified applicant was cancelled even 
though it was only issued in violation of a regulation, instead of the 
“statutory provisions” as here. 


POINT V 


THERE WAS ADMINISTRATIVE WEAKNESS WHICH 
REFLECTED ADVERSELY AGAINST THE PUBLIC 
INTEREST. A FAIR JUDICIAL REVIEW HAS NOT 
BEEN HAD. 


In the published hearings on S. 758 there is a letter on page 30 
to the Hon. Alan Bible from Edgar Paul Boyko?* which is a frank and 
accurate portrayal of the administrative weakness in question and 
which is hereby quoted in part: 


"(1) A constant and ever-present intermingling 
of the quasi-judicial functions with the investiga- 
tive, adrninistrative, and policymaking functions 
of the Department and its subsidiary agencies, 
which result in adjudications largely influenced 
by administrative diency, ex post facto eval- 
uations of the facts in the light of desired admin- 
istrative results, considerations of personality 
and prestige, and a constant stream of undue in- 
fluence upon the decision-makers in the adjudica- 
tive process. 


"(2) A rigid, hypertechnical, and obscure ap- 
proach to the legal and procedural problems in- 
yolved in public land matters, with complete and 
often frankly expressed disregard for equitable 


—_ 


14 pockground: Chief Counsel, BLM, Dept. of Int., Alaska, atty. Minerals 
Div., Washington. 


15 


considerations, without any weight being given in 
decision making as to whether the result is just 


or unjust, fair or unfair, or morally defens 
or indefensible. Into th this particular category 
fall the many decisions in which the Department 
has refused, time and time again, to rectify in- 
justices admittedly done by false, misleading, 
and prejudicial information or instructions given 
by employees of the Department to innocent mem- 
bers of the public who relied, in good faith, upon 
the guidance offered them by public officials. Even 
a cursory review of departmental decisions will es- 
tablish that this is indeed a practice and policy which 
has been followed for many years and is being fol-| 
lowed today. | 

| 
"(3) A defensive, negative, and niggardly attitude | 
toward persons seeking to acquire, by lawful means 
and in accordance with policies established by the | 
Congress, any right, title, or interest in public lands, 
minerals, or resources .... 


"The foregoing statements may sound harsh and 
extreme, but they are borne out by approximately | 
17 years of experience with the Department and par- 
ticularly the Bureau of Land Management, both from 
the inside and the outside of Government. Moreover, 
I have file upon file to which reference may be made 
for the documentation of the general statements made 
above ...." (Emphasis supplied.) | 


Assistant Secretary of the Interior, John A. Carver, in hearing on 
S. 758 on the bill to establish a public lands appeals board said: 


| 
"We want improved administrative supervision. | 
Above all, we think we will get a higher order of | 
administration, as the responsible officials at the | 
field level know that their mistakes will be sub-_ 
ject to judicial scrutiny before Federal judges in — 
the very State, and promptly, not in the remote 
future." 


Why, then, shouldn't this honorable Court, next to the Supreme 
Court the highest in the land, be the instrument to mold the adminis- 
tration of justice by administrative officials? Surely the wisdom and 
judgment of this Court could best do this. : 


16 
Secretary Carver further said: 


“_ But who appeals the give-away transactions 

approved by land office agents out of ignorance or 

corruption? What ignites the procedure for re- 

capture of the improvident or fraudulent grant?”25 

It will be observed that judicial review 16 on public lands' matters 

may be dispersed to the federal district courts throughout the land and 
no more will be under this Court's jurisdiction; therefore, they should 
have the highest intelligence to guide them. This case has in its rami- 
fications many different varieties of administrative weakness needing 
the highest quality of adjudication to establish guide lines, so that govern- 
ment under law will not perish from the "land". 

" _ _ . to let the administrators’ action stand 

would leave uncorrected plain legal error, his 

authority would be so absolute as to be incon- 

sistent with basic conceptions of a government 

under law." (Emphasis supplied.) Seaton v- 


Texas Co., 256 F(2d) 718 (1958), 103 U.S. App. 
D.C. 163. 


Respectfully submitted, 
DUNCAN MILLER, pro se 


Box 728 
Boulder City, Nevada 


— 


sit It may only be done when there is a conflicting qualified applicant (as here) 
prior to lease issuance; cf. Pan-American v. Pierson, Bosche v. Udall, supra. 


16 Response Brief (page 9) contends that administrative opitions satisfy the 
statutory right to a judicial one. 
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